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Executive Summary

This Final Report introduces the background and rationale for the project, followed by a
discussion of the core outputs and findings. arguing that the availability of data and
knowledge for decision-making is an important step towards good governance of international
watercourses. South Afnica 1s panty to several international freshwater agreements that confer
both rights and responsibilitics. Fasy access to these agreements will help South Afneca’s
water resource managers 10 exercise these nghts and comply with the responsibilities,

South Africa shares four nvers with its six neighbours  the Incomati, Orange. Limpopo and
Maputo. The water in these nivers is increasingly under pressure due to increased water
demands 1n South Afnica as well as in the neighbouring states. South Afnca has ranfied the
United Nations Convention on the Law of the Non-Navigational Uses of International
Watercourses (United Nations, 1997), which calls for the exchange of data and information,
the protection and preservation of shared water bodies. the creation of joint management
mechanisms, and the ecarly settlement of disputes (UNEP, 2002).

Essential tools for achieving the objectives of the UN Convention are the varnious treaties,
protocols, memoranda and agreements entered into between basin states (collectively referred
to as agreements). South Afnica is party 1o a range of bilateral, mululateral and regional
agreements on issues of quantity, quality, infrastructure and management of shared freshwater
resources (e.g. SADC, 2001). These include agreements entered into as a colony of Britamn
with various other colonial powers as well as those agreed to with neighbouning states,

The overall goal of this rescarch project was 1o contribute 10 the good govemance of South
Africa’s shared watercourses, by making available copies of the agreements the country is
party 1o and amalysing selected treaties. To achieve this, the project had four objectives:

e Compile a list of all freshwater agreements 10 which South Africa is a signatory.

e Update the Transboundary Freshwater Dispute Database (TFDD);

e Store the agreements in a database, and make 1t available in CD Rom format. and

e Using the Legal Assessment Model (LAM) of the International Water Law Rescarch

Institute (IWLRI) to determine how effective current agreements are.

The initial challenge for the project tcam was to develop a methodology for the inclusion of
agreements 1n the final hist and the database. After consultation with the project steering
committee and the Department of Foreign Affairs (DFA), 1t was decided 10 include all
agreements that the Government of South Africa had entered into with another sovereign state
since 1910 with a direct impact on the management of freshwater resources,




These agreements cover a variety of issues and were sourced principally from the Department
of Water Affairs and Forestry (DWAF) and DFA archives. The final hist of agreements
contains 359 entrics that were included in the database enutled Imrernational Freshwater
Agreements Database.tha and distributed with this report. The database 1s fully scarchable
using a vanety of fields. The hard copy agreements were then scanned and saved as PDF files,
viewable from the database. The final hist of agreements was used to update the TFDD.
housed on an Oregon State University website, once permission was granted by the WRC.
This 1s important as the TFDD 1s used extensively as an authontative source of data and

information on global freshwater agreements

The database analyvsis showed that the rate at which South Afnca enters ino agreements with
other countries 1s increasing. This 15 inked partly 10 the normalisanon of South Afnica’s
relationship with the international community and partly to the global rend of concluding
more multilateral treatics on water resources and management, There are indications that thas

will continue, making it important to keep the database up to darwe

The original project proposal would have used the Legal Assessment Model (LAM) to
analvse a selection of agreements. However, once the LAM became available, it became clear
that it 1s more uscful for determinming 1if a proposed water use s permussible, rather than as an
overall amalytical ool Intemational agreements tend 1o have an evolutionary  aspect,
increasing their range, scope and complexity over time. In order to draft agreements that will
work effectively in practice, and 1o support that evolutionary process by bringing in scientific
Processes 10 suppornt future negotiating teams, it 1s necessary 10 understand which components

to include in such agreements, and which matters should be regulied by such agreements

The project amalysed two key agreements of regional imponance 1o which South Africa s a
party: the “Tripartite Interim Agreement Between The Republic Of Mozambique And The
Republic Of South Africa And The Kingdom Of Swaziland For Co-operation On The
Protection And Sustainable Utilisation Of The Water Resources Of The Incomati And
Maputo Watercourses™, signed on 29 August 2002 (hercafter called the Incomaputo
Agreement), and the “Treaty On The Lesotho Highlands Water Project Between The
Government Of The Republic Of South Africa And The Government Of The Kingdom Of

Lesotho™. signed on 24 October 1986 (hereatter called the LHWP-Treaty )

The analysis showed that these two agreements meet the requirements for effective operation
While the LHWP-Treaty contains imporntant clements of “modem”™ intemational water law,
the Incomaputo Agreement reflects the developments of international water law to a higher
degree. With its comprehensive basin-wide management regime, the Incomaputo Agreement

1s well suited to function as a model agreement for other. future basin-wide water agreements

that may be considered in the SADC region. Importantly. the analvsis has shown that certain
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| Introduction

1.1. Background

South Afnca shares four nvers with ns five neighbours - the Incomat. Orange,
Limpopo and Maputo (Figure 1). The quantity and quality of the water in these
international rivers is under increasing pressure due to growing water demands n
South Africa and in the neighbouning states. These pressures will increase as the
region develops. South Afnica has signed and ratified the UN Convention on the Law
of the Non-Navigational Uses of International Watercourses (Umited Nations, 1997),
which promotes the pnnciples of cquitable and reasonable unhzation and the
obligation not to cause significant harm (to downstream states), Additonally, the
convention calls for the establishment of a framework for the exchange of data and
information, the protection and preservation of shared water bodies. the creation of
joint management mechanisms, and the settlement of disputes (UNEP, 2002)
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Figure 1. Map showing the positions of the four nver basins that South Afnca shares
with her six neighbours

Essential 10ols in the pursuit of the objectives of the UN Convention are the vanous
treaties, protocols, memoranda and agreements entered into between basin states
(collectively referred to as agreements in this project). South Afnica is also a signatory
10 a range of bilateral, multilateral, regional and international agreements that guide
issues of quantity, gquality, infrastructure and management of shared freshwater
resources (¢.g. SADC, 2001). These include agreements entered into as a colony of

Britain with vanious other colonial powers, as well as those established more recently

with neighbouring states. Prior to this project. there was no easily accessible central
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1.2. Research Objectives




1.3. Report Outline

As this project proposed 10 build a database and conduct analysis that had not been
conducted before, the project team had to develop and refine a working methodology
Section 2 provides an overview of the methodology adopted by the team for the
vanous project tasks. Deciding which agreements 1o include and which to exclude
proved a difficult task in the absence of a defininon of what constitutes an
international freshwater agreement. The project team were guided by members of the
steening commuttee and a scminar presented by DFA officials. The DFA scminar
covered a vaniety of 1ssucs and explamed the differences between the vanous types of
intcrnational legal instruments (treaty, agreement, memorandum of understanding.
ctc). The notes from the DFA presentation are listed in Appendix E: Department of
Foreign Affairs Presemation on Treaties. Based on this input the project team
adopted the term “agreement™ 10 encompass the full range of intemational legal
instruments that states can enter into.

Once it was decided that an agreement should form pant of the list, it was entered into
the database. When deciding which fields to include in the database the project team
looked at other databases constructed to deal with imternational freshwater agreements
and refined these to reflect the specific issues of interest in the South African context.

Section 3 of this repont discusses the issues raised in the development of the project
methodology in Section 2. This includes an overview of the treaty formation process
in South Africa, the status of older treaties (such as those entered into dunng colomial
tmes or with so-called “homeland™ governments), and the vanous elements
commonly included in  intermational  agreements  (such as  dispute  resolution
mechanisms, water allocations and monitoring systems). Two agreements were
analysed in detail, although not using the approach of the LAM, but rather a hybrid
system more suited to the goal of the project. The analysis of the two treates
identifies some of the issues 10 be taken into account when developing agreements in
the future and serves as a policy recommendation 10 decision makers

This repont concludes with a list of appendices that provide extensive details on
specific aspects of components of this study. These appendices are:

List of International Freshwater Agreements

Treaty Analysis Repon

International Freshwater Agreements (IFA) Database Report

Detailed Mcthodology for Selecting Agreements

Department of Forcign Affairs Presentation on Treatics

Agreements ldentified by the Project Team but Excluded From the Final
Database.
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2. Methodology

2.1. Identification and Collection of Agreements

The first step of the project was 10 assess critically the accuracy of the Transboundary
Freshwater Dispute Database (TFDD) and the Atlas of Intemational Freshwater
Agreements (UNEP, 2002) that was based upon it. identifying those agreements that
appeared to be rephcated and possibly leading 1o double counting This replication
may stem from the vanious different spellings used on different agreements leading 10
confusion, such as /mcomari and Komartie refermng to the same rniver. These
replications were verified by making a comparison with the hard copy records of
agreements lodged with DWAF and DFA,

Once the “base-hine™ was established. the next step was 10 dentify and obtain
hardcopics of all the interational freshwater agreements entered into by South Africa.
Here, the net was cast wide to include any interational agreement with reference to
water, To start with, the relevant ministries were approached - DWAF, DFA and the
Department of Environmental Affairs and Tounism (DEAT). At DWAF. members of
the project team worked with officials in the Directorate of International Waters and
other officials 10 compile a hist of known agreements. This included contacting staff
who were previously emploved by DWAF pnior 10 1994 and who may have had
knowledge of agreements not officially listed, A similar process was followed at
DFA. working with the vanous officials in charge of archiving agreements.

The third step was 1o decide which agreements 10 include in the final list and the
database, and which 1o exclude. The final list can be viewed in Appendic 4: List of
international Freshwater Agreements. The hist was intensively discussed amongst the
project team, as well as with DFA and DWAF officials. The project tcam adopted a
broad approach regarding the selection of agreements to include in the database. For
example. several international agreements were signed while South Africa was sull a
colony of Britain. most of these involved other colonial countries. The year of the
formation of the Union of South Afnica, 1910, served as the carhiest cut-off date for
the inclusion of agreements. However, it was agreed that if through the course of the
project members of the team found out about pre-1910 agreements that were readily
available and relevant, these would be included

Overall, it was decided not 1o make decisions on whether on not an agreement had
been superseded. Thus, agreements signed with former colonial governments,
colonies, protectorates and Homelands (if they have an impact on an intermational
level) would all be included. Some of the treaties involving former Homelands
(TBVC states) are with South Africa, while others are with neighbouring states.
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2.2. Database Development

[




¢ The Development and Extent of Transboundary Water Law in Afnca (Lautze
and Giordano, 2004);

e  The IWMI database (IWML. no date): and

e The LAM analysis framework (IWLRI, 2003)

A synopsis of the data fields employed in cach of the above studies was reviewed by
the project tcam and specific ficlds that were identified as being relevant 10 this
project were included for consideration as possible ficlds 1o be used in the current
study. Once a comprehensive list of input ficlds was agreed upon, they were used as a
template for the design of the final database structure. More information on the
development of the database can be found in Appendix C: International Freshwater
Agreements Database Report. The database was populated with the entnies of the
varous agreements, capturing their key provisions such as peographical arca,
implementation mechanisms, ratification status, river basins involved and whether or
not the agreement has explicitly been superseded. Depending on when the agreement
was written, and by which country. there is a vanety of spellings used to refer 10
rivers - ¢.g. Kunene vs. Cunene, the former being more common in the Afrikaans
language used in South Africa, while the latter is the standard Portuguese and
Angolan spelling. The database has, as far as possible, captured all the vanous forms
of these words, thus allowing scarches to be performed using any of them.

Scanned copies of cach of the agreements are linked to the database entries. The
project team aimed to secure the final signed versions wherever this was possible. The
documents were scanned in as raster images using the Jomnt Photographic Experts
Group (JPEG) compression algorithm and then converted to Portable Document
Format (PDF), viewable with the Adobe Acrobat Reader free software. When
scanning the agreements and forming the PDF files a balance was sclected that
optimised small file siz¢ and good image quahty. The final database emtitled
International Freshwater Agreements Database tha was copied omo CD  for
distribution by the WRC.

2.3. Legal assessment of selected agreements of regional
importance

The onginal project proposal included an analysis of selected agreements using the
Legal Assessment Model (LAM) of the International Water Law Rescarch Institute
(IWLRI) of the University of Dundee (IWLRI, 2003). Using the LAM various factors
related 1o the agreements, such as scope of powers. duties of signatories, implications
for basin communities and time-span of agreements, would have been investigated
The impact of those factors was to be asscssed at the regional, national and local




level. From this analysis a working hypothesis was to be developed histing what

makes for “good™ or "weak™ agreements

I'he LAM 15 an output of the DFID - funded Knowledge and Rescarch (KaR) project
“Transboundary Water Resource Management: Using the Law 1o Develop Effective
National Water Strategyv: Poverty Eradication through Enforceable Rights to Water™
(IWLRL 2003). When the proposal for this WRC project (the subject of this report)
was submitted. the development of the LAM was not vet complete and the KaR
project reports were unpublished. The available information at the tme suggested that
the LAM would be an appropriate tool 1o enable the user to analyse the effectivencss
of a trcaty. After the publication of the KaR reports and the LAM user’s guide. nt
became clear that this objective was simply not attainable as the pnmary objective of
the LAM. Instead. the LAM has evolved into a tool designed to assist a
Transboundary Watercourse (TWC) state to determine whether its current or planned
usc of a specific freshwater resource 1s “equitable and reasonable”™. Stated differently,
the LAM allows a state to assess whether or not its (the state’s) water use complics
with its intemational obligations. This 15 important in 1erms of South Afnica’s
National Water Act (Act No. 36 of 1995), which stipulates in Artacle (2) (1) that one
of the purposes of the Act is “meeting international obligations™ and therefore needs
to be fully understood by water resource managers with no formal legal training
Based on this determination, the LAM enables the user (usually a TWC state) to

develop vanous legal options for the utilisation of a shared resource

Although mecting international obligations 15 imponant, the project team, In
consultation with the project steening commuttee, decided that an analysis of whether
or not South Afnca was indeed mecting 11s international obligations in 1erms of the
agreements entered into was bevond the scope of the current project. Of more use
would be an analvsis based on an assessment of the completeness of agreements - do
they cover the various 1ssues of importance in their specific setting? The number of
freshwater agreements is growing and it is likely that South Africa will become a
party 10 new international freshwater agreements in the future. particularly basin-wide
agreements, Intermanonal agreements also tend to have an ¢volutionary aspect to
them, generally increasing in their range, scope and complexity over time. Thus. in
order 10 meet the challenges of negontating and drafting (basin-wide) agreements that
will work effectively in practice. and to support that evolutionary process by bringing
In scientific processes 10 support future negotiating teams, it 1S necessary 1o
understand which key components should be included in such agreements, and which

matters should be regulated by such agreements

This component of the project contnbuted to this understanding by analysing, as

examples, two kev agreements of regional (re. SADC) impontance 10 which South

Africa is a party. The first agreement was the “Trnpartite Interim Agreement Between




The Republic Of Mozambique And The Republic Of South Africa And The Kingdom
Of Swaziland For Co-operation On The Protection And Sustainable Utilisation Of
The Water Resources Of The Incomati And Maputo Watercourses™, signed on 29
August 2002 (hereafier called the Incomaputo Agreement). This agreement was the
first basin-wide agreement concluded in the Southern Afncan Development
Community (SADC) region that established a comprehensive basin-wide management
regime, It was regarded as a potential model agreement along the lines of which
future basin-wide agreements in the SADC region could be drafied. This is also an
example of the evolution of an agreement, leading to a greater scope, depth and legal
sophistication than carlier treatics

The second agreement for analysis was the “Treaty On The Lesotho Highlands Water
Project Between The Government Of The Republic Of South Africa And The
Government Of The Kingdom Of Lesotho™, signed on 24 October 1986 (hercafier
called the LHWP-Trcaty). This agreement is an important example of regional
cooperation over shared water resources and one that 1s of great strategic importance
for both states. This is also an example of an agreement that was negotiated during
times of heightened political tension in the southern African region. that has gone on
to provide the platform for additional agreements in other basins. It 1s also a good
instance of the use of water resource management as a foundation for promoting
peaceful co-cxistence between riparian states.

Although the objectives of the LAM and those of this project differ substantially,
clements of the LAM. or more specifically its Legal Audit Scheme (LAS), can be
used for the analytical purposes of this project. In order to generate a better
understanding of the LAM and its application for this analysis, it 1s useful to refer to
Appendix B: Trearv Analvsis Report for a more detailed descnption of the LAM.




3. Discussion, recommendations and conclusions

3.1. Introduction

From the outset, the main aim of this project was to contribute to the good governance
of transboundary water resources in South Africa. As the most economically powerful
state n the southern African region, South Africa has a marked impact on the levels
of cooperative development amongst neighbouring states (Lauze and Giordano,
2004; Turton, 2004). If South Africa 15 seen 10 obscrve both the spirit and the letier of
the law in terms of s shared watercourses, there is a positive “ripple effect™ on
relations between other states in the region. Addtionally, cooperation over shared
watercourses can “spill over” into other arcas of cooperative development between
states, such as cross-border migration. transport, tourism, health, ete.

Having the full sct of South Africa’s intemational freshwater agreements available to
decision makers, planncrs, rescarchers and other stakeholders makes it more hkely
that they will be observed and implemented. It is thus hoped that the Intermational
Freshwater Agreements Database produced in this project will be disseminated widely
and accessed by many researchers. In addition, it became evident dunng the course of
the project that South Afnica has a long and rich history of entering into agreements
with other states. This is a process that started during colomal tmes and which
continued duning the Cold War period. The pace of agreement formation has
increased over the past decade. with every indication that this trend will continue. The
net result s that any list or database of these agreements will rapidly become
outdated. unless provision 1s made for its mamtenance and upkeep. However, the
value of the database would remain, even if it becomes outdated. as it contains many
of the obscure, older agreements that are not casily accessible through other channels.

3.2. I|dentification and Collection of Agreements

The process of dentifying and collecting the agreements was the most time
consuming project activity, and required project team members 1o visit several
government departments and research centres, and conduct considerable deskiop
rescarch. The process of deciding which agreements to include in the final list added
to the overall time spent on this component of the project. As part of this activity, the
project 1eam needed to gather information on the process of International Agreement
formation and the various types of agreements in existence. According to the DFA the
definition of an Intermational Agreement “includes any written agreement between
South Afnca and another state or international orgamization that is govemed by




international law. whatever 1ts designation”™. Secnion 231 of the Constitunion of the

R’:,“.,‘\E ¢ of South Afnca, 1996 (Act No. 108 of 1996) applies to these agreements

Agreements can have vanous designations, as shown below, though these are not
histed 1n any order of increasing or decreasing formality

e Trcaty: normally used for more formal agreement dealing with matters of
gravity;

e Convention: usually used for multulateral agreements

e Agreement: less formal agreements with imited scope and fewer Parties: Most

popular ¢ g Project agreements

e Protocol: Usually an ancillary agreement 10 the original agreement
e Memorandum of Understanding: a less formal agreement, usually of an

admimistrative nature:
e Exchange of Notes; Less formal agreement. Concluded through two or more
diplomatic notes

e Declaration of Intent: Normally used for non-binding ' informal arrangements:

legal status - 1t 15 an indication only. The legal status 1s determined by factors such as
the language used (1o what extent do the states commit themselves to actions) and the
accession process followed. In terms of Section 231 of the Constitution. certain
agreements require Parliamentary approval before they can be entered into. These
include agreements that
e Rcquire ratification or accession (usually multulateral agreements),
e Have financial implications which require an additional budgctary allocation
from Parhament: and
e Have legislatve or domestic (1.e. internal) imphcatons (€. roquire new
national legislation or legislative amendments)
lhe procedure 1o obtain Parliamentary approval in 1emms of section 231(2) of the
Constitution includes the provision that all agreements that need 1o be raufied or
acceded to also need Presidential approval (1.¢. the President’s Minute). After the
President’s signature. the process to obtain Parliamentary approval begins. First,
Cabinet needs to make a recommendation regarding accession or ratification of the
agreement 10 Parliament. Cabinet makes their decision based on Jegal opimions of the
State Law Advisers at the Department of Justice and the State Law Advisers (IL) at
the Depanment of Forcign Affairs. From here, the draft instrument 1s tabled n
Parbament. with the reponts of the portfolio committees considered by the Nanonal

Assembly and National Council of Provinces sitting separately, Only when both

Houses have adopted these repons 15 Parhament considered 1o have taken a decision




Afier a positive decision by Parliament. an Instrument of Ratification or Accession is
prepared by the hine function department in consultation with the Department of
Foreign Affairs. A copy of the Minutes of both Houses reflecting the decision of the
Houses must be submitied 10 the Department of Foreign Affairs with the request that
the Minister of Forcign Affairs should sign the Instrument. Arrangements are made by
the hine function desk of the Department of Foreign Affairs for the binding of the
Instrument before submitting it for signature 1o the Minister of Foreign Affairs. The
Instrument of Ratification or Accession is deposited by the relevant line function desk
of the Department of Foreign Affairs with the depository as prescribed in the
agreement. The date of depositing must be communicated to the Treaty Section (at
DFA) and recorded. See Appendix E: Department of Foreign Affairs Presemation on
Treaties for more information on the treaty processes in South Afnica.

Thus, only agreements that have followed the path described above and which are
lodged with the DFA can be considered legally binding on South Afnca. Provinces,
departments or ministrics may not unmilaterally enter into agreements with other
sovereign states, The project team had to look for evidence that the above process was
followed when considering agreements for inclusion in the final list and the database.
Clearly, agreements that came into effect prior to the South Africa’s new Constitution
of 1996 had a different ratification process from the one followed 1oday, but these are
still considered legally binding on the state. For the pumposes of this project these
carlicr agreements were included irrespective of whether or not they followed the
current ratification processes.

Initially the project team Jooked at all water related agreements into which South
Africa had entered. Through a process of discussion and consultation, many of these
agreements were excluded from the final hist and the database (although most of them
are included in Appendix F). Examples of excluded agreements and their reason for
exclusion are shown in Table 1.

In some cases the decision as to whether or not 10 include an agreement was
straightforward (such as when it is with a non-state actor, or water is not mentioned),
while in others it was more complicated requiring a subjective judgement. For this
reason, the project team included the list of ‘excluded” agreements in Appendix F so
that they can be referred 1o by interested parties. They may also potentially be useful
to future rescarch activities on the topic.




Table 1: Examples of excluded agreements

Agreement Reason for exclusion

f a Not strongly hinked with water

Agreement on the Establishment and Operation 0
Common Werks Area at the Caledon River for the Purpose of management
the implemeaton o

1989

Declaranon and Treaty of the Southem Afncan Development  Although seen as an “enabler

f the Lesotho Highiands VWater Project

~

Community (1992 of cther agreements this one
does not deal with water

Agreement Between the Government of The Republic of This was a shom-term project |

South Africa and the Government of The Repubhc of Finland  which terminated pror to the

on Technical and Financal Assistance for the Water Law  inception of this (WRC) project

Review Project of The Republic of South Africa (1998)

Contract between Department of Water Affairs ang Forestry Non-state actor

of the Republic of South Africa and Dai Nippon Constructon

for the Projact for Rural Water Supply in the Eastern Cape

Province (2003)

Agreement Relating 1o the Construction of the Taung Dam  Agreement was between SA & '

and the Operaton of the Dam in Conjunction with the former Momeland & has thus

Operaton of Certan Other Water Works Hetween the become an internal agreement

ir and the

Government of the Republic of South Afnc

%]

Government of the Republc of Bophuthatswana (1990)

According to legal practice. agreements entered into by colonial powers on behalf of
their subject termtonies remamn in force. unless they have specifically been repealed
Thus the provisions of an agreement such as the 1964 “Agreement Between The
Government Of The Republic Of South Afnca And The Government Of The
Republic Of Portugal In Regard To Rivers Of Mutual Interest 1964 ~ Massingirdam™

would still be 1in operation. This specific agreement contains far-reaching provisions
stll in force today, such as
e . _the Government of the Republic of South Africa has no objection to the
inundation of 1ts termtory subject to certain conditions.™
e “No restriction 1$ placed on the Government of South Africa in regard 10 1ts

ise of the water of the Ohfants River m its terrtory,

Obviously, such provisions have a significant impact on todayv’s water resources

managers in South Afnca as well as in Mozambigue




3.3. Database

The pnmary purpose of the database i1s 10 provide a centralised register of the
intcmational agreements that South Africa has cntered im0 and which relate
specifically to intermational (shared) water resources and their management. The list is
not intended 1o be an exhaustive record that reflects every agreement that mentions
water. Instead. the database lists only those agreements that play a direct role n the
definition and management of those intermational water resources that South Afnica
sharcs with its ncighbours,

For completeness, the database also includces all the treaties and agreememts related 10
water resources shared by South West Africa (now Namibia) and its neighbouring
territories, which the South African authoritics entered ino while they administered
that country. These treates span the penod between 1916, when South Africa first
occupied the former territory of South West Africa under the auspices of the League
of Nations, until 1990 when that country became the independent state of Namibia,

The database entries provide selected sets of information on the content of each
agreement in terms of its current status, scope and provisions, Users of the database
are able 1o search for agreements using. amongst others. COuntries, nVers. 1Ssue areas
or allocation mechanisms as scarch terms. The database contains 59 records or
agreements that South Africa has entered into and which are related 10 international
(shared) water resources. The carliest agreement signed by South Afnica s the
“Agreement Between The Union Of South Africa And Portugal On The Settlement Of
The Boundary Between The Union Of South Africa And The Province Of
Mozambique™, signed on 8 February 1926, the most recemt agreement is the
“Agreement Between The Government Of The Republic Of South Africa And The
Government Of The Kingdom Of Swaziland On The Operation Of The Lavumisa
Government Water Supply Scheme™, signed on 6 June 2004

A brief decadal analysis of the database entrics. from 1920 to 2009, reveals that most
agreements were signed 1n the 1990s, afier South Afnca’s first democratic elections
(Figure 2). Of the 20 agreements signed during the 1990s, 12 were bilateral
agreemems that focus on a range of 1ssues such as the establishment of commissions
of co-operation and the utilization of water, as well as several agreements with the
Kingdom of Lesotho on the Lesotho Highlands Project. The remaining eight consist
of multilateral agreements and international treaties. In many ways, the agreement
formation process tracked polimcal developments at the time. Dunng the 1960,
when South Afnica became a republic and several of the other states in the region
gained independence from their former colomal powers, there was an increase in the
formation of treaties. During the final years of the Cold War, in the decade up until
1990, a surprisingly large number of agreements were entered into. This was largely
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One of the fields of entry within the database is labelled "Explicitly Quantified
Allocation’. This critenon allows the differentiation between agreements that list
specific water allocation requirements of neighbouring states from those that do not
Only ten of the 59 agreements in the database hist specific water allocation details.

Maimraining the database

It 1s important to note that the database will only remain a useful 100l if it 1s regularly
updated and maintained. As new intermational water-related treatics are signed by
South Afnca, these should be analysed and their details entered into the database. The
African Water Issucs Rescarch Unit, based in the Centre for International Political
Studies at the University of Pretona, has offered 1o host a live version of the database
on its website and 1o make periodic updates of the database as needed. This offer was
endorsed by the Project Steering Commuttee on condition of approval by the DWAF.
The designated custodian of the database should allow rescarchers 10 access the
information as required. On an administrative note, the custodian needs to posscss a
copy of the full licence for DBTextWorks and needs to be familiar with the
procedures required to maintain the database.

34. Legal assessment of selected agreements of regional
importance

The project tcam analyzed two key agreements that South Africa has entered into with
neighbouring states. The analysis aims to contribute to meeting the challenges of
negotiating and drafting (basin-wide) agreements that will work effectively in
practice, and 10 support an evolutionary process by bringing in scientific legal
methodology to suppornt future negotiating 1cams,

It is necessary to understand which key components should be included and which
matters need to be regulated by these types of agreements, Naturally, the matters that
need 10 be regulated will depend largely on the nature of the specific agreement in
question. Multilateral agreements that have a large number of parties, such as the UN
Convention and the Revised SADC Protocol, seck to define gencral principles and
provide a framework for subscquent agreements with a geographically defined
application, such as basin-wide agreements. Usually, the geographically defined
agreements are drafted with a view 10 establishing a detailed management regime for
a particular nver hasin. Thus, intemational freshwater agreements need 1o function in
different contexts and consequently have to be drafted with due consideration of the
specific requirements expressed by cach party.







therefore determine what the parties to an agreement must do (or not do) in
order 10 achieve the purposes of the particular agreement (IWLRI, 2004).
These obligations are often distinguished as “obligations of conduct™ and
“obligations of result™. The former require a state to act in conformity with a
particular standard of conduct, whereas the latter require a state 10 undertake
certain actions in order to achieve certain specified results, or prevent a given
event (Vinogradov ef al., 2003). Substantive rules are the core of an agreement
and regulate the substance matter at stake.

Procedural rules provide the means through which the substantive rules are
implemented and the watercourse regime s managed (Vinogradov er al.,
2003). They arc as important as substantive rules since they prescribe the
processes for the management of the watercourse regime. Well-drafted
procedural rules that function effectively in practice are likely to avoid
disputes and ensure cooperation between the parties to the agreement.

The cstablishment of a functioning institutional mechanism 1s an important
clement of a “good™ watercourse agreement. Joint management bodics for
example are important fora for the identification of competing interests and 1o
make recommendations on potentially controversial issues (Vinogradov ef al.,
2003). An institutional mechanism that functions effectively and efficiently
can thus help 1o prevent disputes and fulfils an important role in ensunng the
day-to-day implementation of the substantive rules “on the ground™.

In addition to the indirect dispute avoidance mechanism mentioned above
(clearly defined scope. procedural rules. functioning institutional mechanism),
it is important for an agreement 1o provide a clear, formalised mechanism for
dispute settlement. Since disputes cannot always be avoided. a clear set of
rules that regulate the process by which a dispute should be settled helps 10
prevent further escalation of the dispute and restores a climate of trust and
cooperation.

A compliance assurance mechamism compnises a set of rules and procedures
aimed at assessing. regulating and ensuning compliance. The implementation
practice of international agreements has shown over time that non-compliance
15 often not a wilful act, but rather the result of a lack of capacity and
resources 1o properly implement an agreement (Vinogradov er al., 2003). In
this context, compliance assurance mechanisms that cnable the partics to an
agreement 1o exercise some form of monitoring and mutual control, usually
lead 0 improved outcomes as far as treaty implementation is concermned,
compared 10 an instrument that aims 10 “punish™ an offender by means of
imernational law relating to state responsibility. In the context of watercourse
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agreements. comphance 18 greatly enhanced where a set of measurable rules
and targets ewxist. such as water quality objectives. lists of prohibited
substances and fixed water allocation volumes. Elements outside the
agreement text, such as public access to information and cqual access to
justice, arc also considered impontant aspects of a comphance regime
(Vinogradov or al., 2003),

The extent 1o which an agreement 1s implemented effectively does not only depend on
the inclusion of these six broad categones in the agreement, It also relies on how the
detailed provisions of the agreement are able to regulate the issues at stake within the
framework of the hasic structure provided by the six categories, The way in which
this 1s done ultimately determines whether the agreement provides a solid legal basis
for effective implementation in practice. Some substantive and procedural rules have
been identified for basin-wide agreements that aim 10 establish comprehensive
management regimes, these should be included to regulate the detatled marners at
stake. For cxample, these could include clear water allocation rules, rules that
establish specific water quality standards (substantive rules). or rules on daw shanng
and information exchange (procedural rules). However, while these rules are useful
guidelines for filling the basic structure with more detail, the specific issues that need
to be regulated must be determined on a case-by=case basis. This can be achieved in
practice by using the six catcgorics described above as guidelines. The project team
therefore analyzed the two agreements against the background provided by the six

categones.

The two agreements analvzed were the “Trpartite Intenm Agreement Between the
Republic of Mozambique and the Republic of South Afnica and the Kingdom of
Swaziland for Co-operation on the Protection and Sustaable Utilisation of the Water
Resources of the Incomatt and Maputo Watercourses™, signed on 29 August 2002
(hercafter called the Incomaputo Agreement) and the “Treaty on the Lesotho
Highlands Water Project Between the Government of the Republic of South Africa
and the Government of the Kingdom of Lesotho™, signed on 24 October 1986
(hercafter called the LHWP-Treaty). A summary of the results follows, with the

detailed report avanlable as Appendiv B: Trean Analvsis Report

As mentioned earhier, the Incomaputo Agreement was not only the first basin-wide
agreement in the SADC region to establish a comprehensive basin-wide management
regime. It was also the first regional watercourse agreement concluded after the
signing of the SADC Revised Protocol on Shared Watercourses (hereafter referred to
as the Revised Protocol). The SADC member states signed the Revised Protocol in
2000 and this agreement now functions as a framework agreement for all watercourse

agreements that may be concluded in the SADC region. It states “watercourse states

may enter into agreements, which apply the provision of this Protocol to the




charactenstics and uses of a particular shared watercourse or parn thereof™. In other
words, it provides the general direction and principles for any future watercourse
agreements concluded in the SADC region, while at the same time allowing for the
consideration of certain charactenistics that may be specific 1o the watercourse in
question. Although the Revised Protocol only entered into force in 2003, afier the
conclusion of the Incomaputo Agreement in 2002, the latter agreement has clearly
been drafied in the spirit of the former,

The analysis has shown that the Incomaputo Agreement meets all cssential
prerequisites for an effectively functioning mternational watercourse agreement. The
identificd “weakness™ of certain individual provisions (¢.2. non-binding nature of
decisions on intennm measures and lack of a joimt fact-finding procedure) are not of
such a magnitude that they might jeopardise this general result of the analysis. Thus,
the Incomaputo Agreement i1s considered a “good™ agreement in the sense that its text
provides a solid basis for cffective implementation. Whether or not 1t is indeed
effective n relation to its objectives depends on a number of additional factors, most
notably national compliance. This becomes clear in an example described by Van der
Zaag and Vaz (2003), where these authors allege that a dispute occurred between
Mozambique and South Afnca in 1992, In this example, Mozambique alleged that
South Africa had violated the then recently signed Piggs Peak Agreement, by not
preventing sugarcane farmers from building a weir that reduced the stream flow of the
Incomati River, with the consequence that the agreed stream flow into Mozambique
was not met. Without judging the correctness of the allegations at that tme, the
example clearly shows the linkage between international and domestic law.

On its own, the Incomaputo Agreement does not provide a party with the means to,
for example, prevent the building of a weir or dam on a shared nver. These means
need 1o be provided by the domestic law within cach of the respective countnies, Only
when the domestic law recognises international obligations (as the South African
National Water Act (Act No. 36 of 199%) does in Article 2 (1)) and provides the
necessary means for implementing and enforcing the provisions of international
agreements that are binding on the respective country, ¢an an  international
watercourse agreement be considered 1o be effective. The Intemational Freshwater
Agreements Database Project cannot. for the reasons mentioned (see paragraph 2.2.2
in Appendix B, evaluate whether or not the domestic South African law in practice
allows for the effective implementation of international agreements on the ground.
However, based on the analysis camed out in this study, it s clear that the
Incomaputo Agreement provides a sohid basis of international law for effective
implementation on the ground, if the domestic law within cach country is in place 1o
achieve this. The critical analysis of the Incomaputo Agreement by water managers
and drafiers of future watercourse agreements in the region could therefore contribute
to informing the future evolution of intemational law in the SADC water sector. In
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this regard. addimional rescarch 1s encouraged. specifically with respect to future

cooperation with other SADC Member States

The LHWP-Treaty was concluded in an entirely different polincal and legal context to
that which prevailed dunng negotiations around the Incomapute Agreement. While
the laner was concluded in a time of increasing regional co-operation and political
stability, the former was concluded 1n a2 ume of heightened political tensions in the
southermn African region. Analytically, the LHWP-Treaty pre-dates important legal
developments such as the Revised Protocol (SADC, 2001) and the Unied Nauons
Watercourse Convention (United Nations, 1997). Thus, the LHWP-Treaty is not
¢mbedded in a broader regional mnitiative of co-operation over shared water resources
under a regional instrument, in the way that the Incomaputo Agreement is embedded
within the Revised SADC Protocol. Instead. it is an example of bilateral co-operation

driven by the specific needs of the two nipanian states

I'he analysis showed that the LHWP-Treaty meets the prerequisites that have been
identified as essential for an effecin l']} fung noning watcrcourse agreement, at lcast as
far as the first level of analysis 1s concerned (1.¢.. by using the six identified general
categories as filters). As far as the second level of analysis is concermned (1e¢.. the
specific substantial provisions that today are considered essential for an effective
water management regime ), a certain dichotomy can be noticed. On the one hand. the
LHWP-Treaty cxcludes two of the four Orange River basin states and thus docs not
establish a basin-wide management regime. On the other hand. the LHWP-Treaty
contains very “modern”™ elements of intermational water law, such as the provision
instituting what 15 in effect a joint fact-finding procedure, as parnt of the dispute

scttlement mechanism

In conclusion, the analysis of existing regional intemational watercourse agreements
can cntically inform the negotiation and dratting process of future watercourse
agreements that may be concluded in the SADC region. Using elements of the LAM,
most notably the LAS. the analysis camed out in this study has shown that the two
sclected key agreements of regional importance meet the prerequisites for effective
implementation on the ground. While the LHWP-Treaty contains important clements
of “modern”™ imternational water law, the Incomaputo Agreement reflects the
developments of international water law 10 a higher degree.  As it establishes a
comprehensive basin-wide management regime. the Incomaputo Agreement is well
sutted 1o function as a model agreement for other, basin-wide water agreements that
may be contemplated in the SADC region. Importantly, the analysis conducted here
has shown that certain improvements 10 the Incomaputo Agreement are desirable and
indeed possible. The scheduled conclusion of a “fimal™ Incomaputo Agreement could

possibly provide the opportunity to incorporate such changes

)




3.5. Recommendations

The project team makes two recommendations, The first relates to the need for
distnbuting and maintaining the database. A broad a spectrum of water managers and
decision-makers need 10 be able to access the database. One of the project parnners,
AWIRLU, has offered 10 host a live version of the database on their website, However,
it is very important to realize that, for the database 10 remain useful, 1t needs 10 be
updated regularly 1o incorporate new agreements entered into by South Afrnica

Further rescarch needs 1o be camed out 10 incorporate agreements signed by all
SADC states. The SADC region has taken steps 10 promote the equitable and
sustainable use of its shared water resources through the Revised SADC Protocol on
Shared Watercourses signed in 2000, This agreement is based on the UN Convention
on the Law of the Non-Navigational Uses of International Watercourses (1997). The
SADC Protocol commits parties 1o respect the existing international laws goveming
the utilisation and management of shared watercourses and to promote the
harmonisation of national water law between signatory counties. Additionally, the
SADC Water Sector Coordinating Unit (based in Gaborone, Botswana) 1s mandated
with the function of keeping an inventory of all shared watercourse management
institutions and agreements on shared watercourse in the SADC Region (SADC
Protocol, 2000: 23). The project team recommends that a new project should be

initiated to develop a database of all imemational freshwater agreements entered into
by SADC states. This would need to be cammed out in co-operation with the SADC
Water Sector Coordinating Unit in an c¢ffort 1o assist them to fulfil their obligations
under the SADC Protocol.
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5.

Appendices

A: List of International Freshwater Agreements

Freshwater Agreements, Protocols & Treaties signed by South Africa

62

Agreamant Batween he Government of the Union of South
Africa and the Government of the Repubic of Portugal in
Relation 10 the Boundary Between the Mandated Territory of
South-West Africa and Angola

Oxavango
| & Cunene

B » Bilateral agreement signed by two countries; M = Multilateral agreement signed by more
than two countries; [S] = Signed copy of agreement on database disc,

1926

83

Agreement Between the Government of the Urwon of South Cunene
Africa and the Government of the Repubic of Portugal
Regulating the Use of the Water of the Kunene River for the
Pumposes of Generating Hydraulic Power and of Inundation
and Imigation in the Mandated Terrilory of South-West Africa

and Angola

1926

64

Agreement Botween the Unan of South Africa and Portugal
on the Setmlement of the Boundary Betwean the Union of
South Atrica and the Province of Mozambigue \

So_whvwiésl Africa - Angola Boundary Ded m-tatno—n- ) | Okavango
Commesnn | & Cunene

1931 |

40

Okavango

Exchange of Notes Between Mis Majesty's Government in |
& Curene

the Umnson of South Africa and the Portuguese Government
Respecting the Boundary Between the Mandated Tesritory of
Sauth-West Afrca anc Angola

8|

South West Afnica. Angola, and Northern Rhodes@

"‘ Zambezi
Boundary Delimitation Commission [S)

1933

67

Exchange of Notes Between the Government of the Union of 1 Zambezi
South Atica and the Government of Northern Rhodes@a

Regarding the Boundary Between the Capriv Zipfel and |

Neorthern Rhodesia and the Grant of Privieges 1o Natives of
Northern Rhodes.a on islands Belonging 10 the Caprid Zipfel

T Agreement Betwean the Government of the Reaublic of

Comvention Relatwve 0 the Preservation of Fauna and Flora
In the Nature State (SA ratdiec 15/11/1535; Entered into
force 1401/1936)

Exchange of Notes Between the Govermments of the Union
of South Africa and Portugal Respecting the Boundary
Between the Mandated Temilory of South West Africa and
Argola

Okavango
& Cunene

- | Cunene
South Africa and the Govermment of the Republic of Portugal
in Regard 1o Rivers of Mutual Inderest and the Cuneneg River
Scheme

M

Cunene

Agreamen Batween the Government of the Republic of
South Afica and the Government of Portugal in Regard 10
the Frst Phase Davelopment of the Waler Resources of the
Kunene River Basn




19719 43 Agreeman: Between the Government of the Republic of Limpopo | B
| | South Africa and the Government of the Republic of Portugal
in Regarz 10 Rivers of Mutual Interest 1964 - Massingrdam
1871 T2 Convenbon on Wetlancs of Intemational Importance
Especally as Waterfow! Habital (Entered imo force
' 2021971)
[1872] 73| Convention on the Preventon of Marine Poliution by | v ,
Dumping of Wastes and Other Matter with Annexures (SA | .
| accedec 7/8/1978) | |
| 1673 74 | Boundary Treaty Between the Repudlic of South Africa ang ~ g
| the Republic of Botswana 1 |
[1678 75 | Convention on the Consarvation of Maratary Species of Y]
l Wild Animals BONN CONVENTION (RSA acceded
21951981
1580 59 Agreement i1 Respect of a Servitude to be Granted by
Swazlland 1o South Afnca for the Inuncaton of 3 800 Acres
| (1 540 Hectares) in Swaziand by the Pangolapoort Dam and
the Instruments of Ratfication Therelo |
1983 & | Agreement Between the Gavernments of The Republic of Incomat X 1
' South Afnca, The Kingdom of Swaziland and The Republc |
of Mozambique Relative 1o the Establshment of a Tripartite

- —— —
E <

W S

Maputo | &

| Permanent Technical Commttee [S) | |

1084 58 | Agreement Between the Governments of the Republc of Zambed " |
‘Souﬁ Afrnca, The People's Repubic of Mozambigue and the ‘

Repubic of Portugal Relatve %0 the Canhora Bassa Project [S) }

1986 | 13 I Treaty on the Lesotho Mghiands Water Project Between the | Orange -] |
|

|

Government of the Ropublic of South A¥ica and the
! | Government of the Kingdom of Lesotho [S]
1986 | 47 | Agreement Between the Government of The Repubdiic of Umnpogo N
| Botswana. the Government of The Peopie’'s Republic of
Mozambique, the Government of The Republic of South
‘ Afnca and the Government of The Republc of Zimbabwe
Relative 10 the Establishment of the Limpopo Basin
' Permanent Techmcal Commatiee [S)
1987 76 Samewerungsooreenkoms tussen de Regening van die Orange 8
Republiok van Sud-Afnka en die Qorgangsregenng van
Nasonale eenhed van Sudwes-Alrca Namé Belreffence
die beheer, ontwikkedng en Benulting van de Water van die
| | Oranjerivier [S]
1988 38 ‘Agree'ne"n Relating 1o the Supply of Water from the Molateo | Limpopo N
| |Dam n the Marico River Setween the Department of Water
AMars of the Republic of Bophutatswana and the Water
. |Utilfies Corporation in the Repubie of Botswana and the
Dapartment of Water A%airs of the Republic of South Africa (8]
1988 | 77 | Protocol 1 1o the Treaty on the Lesotho Highiands Water Orange 8
Project Royalty Manual [S)]
1988 | 78 | Protocol 2 to the Treaty on the Lesotho Hghlands Waler Orange 8
Project SACU Study 4
1988 | 78 | Protocol 3 1o the 1realy on the Lesotho Highiands waler Orange B)
Proect Apportionment of the Liaiity ‘o the Costs of Prase '
1A Project Works ‘

1951 | 14 |Protoco IV 10 the Treaty on the Lesotho Highlands Water I Orange E}
Project. Supplementary Arangements Regarding Phase 1A [S)
1881 80 | Triparthe Ministeral Mecting of Minsters Respons die for Incomat V]

Water Affars Hoid on the 157 of February 1951 in Swazilang

45




| (The Pggs Peak Agreement) |S)

T?vedyonlho Development and Uthization of the Water

| Resources of the Komab River Basin Between the
Government of the Republic of South Africa and the
Government of the Kingdom of Swaziland

Incomat

19892

©

Treaty on the Estadlishment and Functioning of the Josnt
Water Commission Between the Government of The
Republic of South Africa and the Govemment of The
Kingdom of Swaziand |S)

1992

n

Agreement Between the Government of The Republic of

South Africa and the Government of Kangwane on the

Development and Utilisation of the Water Resources of the
| Komati River Basin [S)

1992

17

20

Ancillary Agreement 1o the Deed of Undertaking and
Retovant Agreements Entered into Between the Lesotho
Highlands Development Authority and the Government of

Orange

lmnmumm;.m

“Agreement on the Voolsarift and Noorcoewer Jont Imgaton
Scheme Between the Government of the Republic of
Namiba and The Government of the Republc of South

‘Aml!l

Orarge

1962

1062

Unted Natsions Convention on the Protection ang Use of
i Transbouncary Watercourses and Internatonal Lakes

| The Comvention on Bological Diversity

=

1992

Unted Nasons Framework Convention on Climate Change

1962

RE8 ¥

Agreement Between the Government of the Republic of
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B: Treaty Analysis Report

Legal assessment of selected agreements of regional importance
1. Introduction

The management of intemationally shared water resources has to take place within the
framework of intermational law, but almost invanably mvolves some degree of
political and economic trade-off at domestic (i.c. national) level.  Intemational
agreements between two or more countries are the comerstones of this framework. A
comprehensive overview of existing freshwater agreements to which South Afnica is a
party, as produced by the WRC Project K5/1515: A Compilation of all the
Intermational Freshwater Agreements entered into by South Afnca with other States,
heremafter referred to as the International Freshwater Agreements Database Project,
15 therefore essential in order to analyse the current legal situation with respect 1o the
country’s shared nivers. Yet, the number of freshwater agreements 1s growing and 1t 1s
very likely that South Afnica will become a party to new intemational freshwater
agrecements in the future, particularly  basin-wide agreements. Intemational
agreements also tend to have an evolutionary aspect to them, generally increasing in
their range, scope and complexity over time. Thus, in order 1o meet the challenges of
negotiating and drafting (basin-wide) agreements that will work effectuvely n
practice, and to support that evolutionary process by bringing in scientific processes
10 support future negotiating teams, it is necessary to have an understanding of what
arc the key components that should be included in such agreements, and which
matters should be regulated by such agreements,

This report contributes 10 this understanding by analysing two key agreements of
regional imponance to which South Africa is a party. The first agreement s the
“Tripartite Intenm Agreement Between The Republic Of Mozambique And The
Republic Of South Africa And The Kingdom Of Swaziland For Co-operation On The
Protection And Sustainable Utilisation Of The Water Resources Of The Incomati And
Maputo Watercourses™, signed on 29 August 2002 (hereafier called the Incomaputo
Agreement). This agreement is the first basin-wide agreement concluded in the
Southern African Development Community (SADC) region that establishes a
comprehensive basin-wide management regime. It 1s regarded as a potential model
agreement along the hines of which future basin-wide agreements 1n the SADC region
could be drafied. This 1s also an example of the evolution of various agreements,
accompanied by greater scope, depth and legal sophistication.
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used for the analytical purposes of this project. In order 1o generate a better
understanding of the LAM and its application for this analysis, it 1s useful to provide a
succinct description of the LAM methodology.

2.1 LAM-Methodology

Since it 1s recognised that the determination as to whether or not the current or
planncd use of a specific water resource is “equitable and reasonable™ depends on a
multitude of factors, the LAM aims 1o create a comprehensive set of data (legal,

against predetermined cniteria. As an end result, the TWC state applying the model
will know whether or not the actual or intended use is “equitable and reasonable™, and
will be provided with legal options as 10 whether or not (and how ) to continue with its
use, or 1o implement any planned developments. As the LAM cnables the TWC state
to identify its legal obligations regarding the use of its shared waters, it can assist in
the development of national water policies and poverty reduction strategics, as well as
providing essential information for future inter-state negotiations dealing with the
utilisation of shared water resources across political borders. The LAM 15 designed to
be applied regardless of whether the TWC state is located upstream or downstream, or
whether the resource in question 1s a shared surface water or groundwater resource,
Most suitably, the LAM can be applied in a basin-wide study.

The LAM is divided into four phases. Phase | consists of a scoping exercise in order
to determine the geographic scope of the specific application in question and 1o get a
first overview of relevant parameters (from the vanous disciphines) that need 10 be
taken o consideration. In a conmtemporary South African  water resource
management context, this can be informed by existing methodologics and practices
such as Situation Assessments, Strategic  Environmental Assessments (SEAs),
Environmental Impact Assessments (EIAS) or Comprehensive Reserve Determination
Studies. Whilst this first phase provides the basis for the following phases, it is Phases
11 and 111 that form the core of the model, as it 1s here where all the relevant data are
collected together and evaluated, Ieading eventually to the determination of legal
options in Phase IV. A schematic presentation of the different phases of the LAM is
presented in Figure 2.

Phase 11 is the so-called data collection phase. Three tools have been specifically
developed for this phase of the LAM, namely the Glossary of Terms, the Relevant
Factors Matrix (RFM) and the Legal Audit Scheme (LAS). The Glossary of Terms
forms the terminological baseline for the project and 1s designed to achieve clanty and
consistent application of terms between the various scientific disciplines involved.
This reduces uncertainty and possible future disagreements over interpretation. The
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Application of LAM in the International Freshwater Agreements
Database Project

In the context of the Intemational Freshwater Agreements Database Project, only two
components of Phase 1] of the LAM are of relevance, namely the Glossary of Terms
and the Legal Audit Scheme.

2.2.1 Glossary of Terms

As the LAM establishes its own glossary of terms, it is necessary to find compatibility
between the terms used by the LAM and terms used in other formats, for instance the
Transboundary Freshwater Dispute Database (TFDD). It must be pointed out that the
terms used by the LAM do not in all cases reflect the latest “state of the an™ of the
respective discipline, but have been chosen 1o ensure umiversal application by the
interdisciplinary 1cams involved in the LAM case studics. In case a comparison of
differemt sets of terms reveals significamt differences. a choice needs 10 be made
between the LAM-terminology (with a view 10 potentially applyving the LAM in
further studies in the region). and other options (for greater compatibility with
existing intermational database formats)

Since the final output of the International Freshwater Agreements Database Project at
this stage will be the most comprehensive assessment of water-related legal
instruments that are binding on South Afnica. 11 sets a precedent for future work on the
topic and for similar projects of a national or regional scale. As future work ideally
should build on the outcome of this project, clanty and consistency with respect to the
corc terminology is essential.

2.2.2  Legal Audit Scheme (LAS)

It has alrcady been mentioned that the complete application of the LAM cyele
eventually leads to the determination of existing legal options for the TWC state in
question. This does not bind that state in any way, but rather provides additional
msight into the nature of possible future disagreements or disputes by other ripanan
states in a given hydrological management system (international river basin or
groundwater management unit). The LAS allows a TWC state systematically to
identify its nghts and obligations with respect 10 8 TWC, by establishing the legal
context in which the current or planned utilisation takes place. or will take place.
Whilst the LAS thus helps to establish the legal framework. it does not lead 10 an
evaluation of the guality of applicable legal mnstruments. The assessment as to




whether or not a treaty s effective in relation 1o 11s onginal objectives therefore does
not directly derive from the LAM. in the sense that it would be an outcome of the
ipphication of the Method of Evaluation. However, the LAM does provide important
guidelines as 1o which factors need 1o be aken into account for such analvsis. As the
LAM attempts to gather a comprehensive set of data, all relevant factors that
eventually determine the effectivencss of a treaty are listed in the LAS data collection

sheet. Hence. the project team can use the list of factors provided by the LAS

This hist of factors includes factors contained in an intermational agreement atself, as
well as two factors outside the actual text of the agreement. The two factors lving
outside of the agreement text, are “the cftect (of the agreement) on the TWC stae”™
and “national compliance”™. Clearly. the question whether or not an agreement is
effective 1n relation 1o 11s objectives, depends on the combination of the agreement
text and the two above-mentioned factors. It needs to be clanfied. however, that the
full application of the Legal Audit Scheme, -including the assessment of the two
external factors - 1s bevond the scope of the Intemational Freshwater Agreements
Database Project. It would require intensive rescarch into the actual kegal, economig
and techmical implications of a legal instrument for the state in question (in this case
South Afnca) and the currenmt level of \‘\'mril.m;c The assessment of the level of
compliance, in particular, would require an evaluation of the practical implementation
of an agreement on the ground, which 1s not feasible in the confines of the financial

and human resources avairlable for this project

Hence, when assessing the two agreements for this project, the focus is on the factors
inherent in the agreement text itself Consequently. the project will thus not attempt 10
make a judgement on the effectiveness of the vanous agreements in relation 1o their
objectives Instead, the objective is to analyse whether or not the text of the
agreement meets certain prerequisites that are deemed necessary  for its
successful implementation on the international and the national level, These
requirements have been developed through the analvsis of various experiences with
the implementation of intermnational freshwater agreements in practice. and ar

frequently discussed in the academic literature on the subject

In relation 10 these prerequisites, two broad levels of assessment can be distinguished
The first looks at 2 number of general categones of provisions that should form pan
of an international freshwater agreement. This 1s clearly normative in nature, as it
prescribes what should be included, rather than what s actually included. These

categories are the factors histed in the LAS (IWLRL 2008) and have been further

*




substantiated in the literature by Vinogradov er al. (2003)". In 1o0tal there are six
identified general categones, consisting of:
I.  The scope of the agreement;
Substantive rules;
Procedural rules;
Institutional mechanisms;
Dispute avordance / settlement mechanisms; and
Compliance assurance mechanisms.

R

The second deals with provisions relating to specific issues, c.g water allocation,
pollution prevention, data shanng, etc., that are considered necessary for inclusion in
an intemational freshwater agreement. In this context, it must be stressed that the
specific issues 1o be addressed in an agreement depend largely on the type of the
agreement in question and what its objectives are. A mululateral convention, for
example, will not contain specific provisions on water allocation, whereas this would
be a key factor for basin-wide agreements that aim to establish a joint management
regime. An exhaustive, generic list of issucs that need 10 be covered in an agreement
therefore cannot be generated. Instead, the issues that need to be regulated in an
agreement have 10 be selected from the wide-ranging list of issues, and then applied 1o
the specific context of the agreement concerned.

The following analysis assesses the two selected agreements against the gencral
categories listed in the LAS and. where appropriate, evaluates the regulation of
specific 1ssue-arcas that are relevant in the context of the specific agreement.

3 Analysis of agreements
kN | The Incomaputo Agreement

As mentioned carlier. the Incomaputo Agreement is not only the first basin-wide
agreement in the SADC region 10 establish a comprehensive basin-wide management
regime. It is also the first regional watercourse agreement to be concluded afier the
signing of the SADC Revised Protocol on Shared Watercourses (hereafier referred to
as the Revised Protocol). The Revised Protocol was signed by the SADC member
states in 2000 and functions as a framework agreement for all watercourse agreements
to be concluded in the SADC region. It states “watercourse stales may enter into
agreements, which apply the provision of this Protocol 1o the charactenstics and uses
of a particular shared watcrcourse or pant thereof™. In other words, it provides the
general direction and principles for any future watercourse agreements concluded in

" The authors of this work, constitnted the “Lead Team Law™ of the KaR project. The six casegones
discussed by Vinogradov er il . 2003 are sdentical 10 the ones listed in the LAS
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the SADC region. while at the same ume allowing for the consideration of certain
charactenstics that may be specific to the watercourse in question. Although the

Revised Protocol only entered into force in 2003, after the conclusion of the

Incomaputo Agreement in 2002, the latter agreement has been drafied in the spint of

the former, as the following analvsis clcarly shows

311 Scope

The scope of an agreement” usually determines the geographical (and or hyvdrological

or hvdrographical paramciers) limits of the agreement’s application. This then

determines the types and limits of water resources 10 be regulated by the agreement,
he states who are celigible 1o participate in the treaty (ranone personarum) and the
uses or activiues governed by the agreement (ratione materiac) (IWLRL 2004). A
clear defininon of the scope of an agreememt can prevent disputes as legal
controversies often result from different interpretations of the treaty provisions that

determine its scope (Vinogradov er af ., 2003)

In this context. Article 6 (4) of the Revised Protocol regulates that “where a
watercourse agreement 1s concluded between two or more Watercourse States. it shall
define the waters to which it apphes™. The Incomaputo Agreement does this in
Articles | and 2 of the agreement. Anticle 2 states as the objective “to promote co-
operation among the Parties to ensure the protection and sustainable utilization of the
water resources of the Incomati and Maputo watercourses™ Thus, the activities
governed by the agreement are all measures required 1o promote co-operation on these
ISSUCS

|

Geographically or hydrographically, the scope i1s limited to the Incomati and Maputo
watercourses. A “watercourse” 18 defined in Article 1, following the defimtion of the
UN Watercourse Convention. as “a system of surface and ground waters constituting
by vintue of their physical relationship a unitary whole normally flowing into a
common terminus such as the sca. lake or aquifer™. Both the Incoman and the Maputo
watercourse are more specifically defined in Article 1. It s stipulated there that the
‘Incomat watercourse” means the system of the Incomat: River, which includes the
tributanes Mazimechope, Uanctze, Massintoto, Sabie, Crocodile, Komat rivers and
the estuary™ whereas the ™ Maputo watercourse™ means the system of the Maputo
River, which includes the inbutaries Pongola and Usuthu rivers and the eswuary. The
geographic  hyvdrographic scope is thus clearly laid out and defined in the agreement
The states cligible to participate in the treaty are not specifically defined. but this
factor becomes clear from the defimitions of the watercourses covered. since only the

™e gal mcamng of Ihe 1Ierms "y 'ment” and “rcan s wdenncal 1Amle 2oy Vienna

Convention) and thes arce used mmerchangcabls 1n thas analvis

-z
]




three parties to the agreement, Mozambigue, South Africa and Swaziland are npanan
countries along these watercourses.

For the definition of flow regimes, the agreement goes beyond defining the specific
niver systems that form the respective watercourse. Annex I, which is, like all other
Annexes, an integral part of the agreement, (Article 16) regulates the determination of
the flow regime established by Aricle 9 of the agreement. For this purpose, the
agreement also defines the specific caichments that constitute the respective “Basin™,
Interestingly, in this context the agreement uscs the heading “watercourse™ (Article 2
of Annex | for the Incomati and Arucle 3 of Annex | for the Maputo), while then
continuing with the term “Basin™ in the text of the provision. The term “Basin™ is
only used in these provisions and not defined in Anticle 1, the definitions provision of
the Incomaputo Agreement. The interpretation of Articles 2 and 3 of Annex | suggest
that the term “Basin™ refers to the unit of the “watercourse™ and its respective
“catchments™. Therefore, it appears that the use of the 1erm “Basin™ in this context
has been adopted purely for hydrological reasons. Clearly, it would have been uscful
to define the term “Basin™ in the Incomaputo Agreement to achieve greater clanty and
minimize possible ambiguity. Nevertheless, it can be said that the Incomaputo
Agreement meets the first of the essential requirements of an effective watercourse
agreement, i.e. a clearly defined scope.

3.1.2 Substantive rules

Vinogradov ef al. (2003) and IWLRI (2004) define substantive rules as those rules of
international agreements that establish the material nghts and obligations of states vis-
d-vis cach other. These rules therefore determine what the partics 10 an agreement
must do (or not do) in order to achieve the purposcs of a particular agreement
(IWLRIL, 2004). These obligations are often distinguished as “obligations of conduct™
and “obligations of result™. The former require from a state to act in conformity with
a particular standard of conduct. whereas the latter require a state 10 undertake certain
actions in order to achicve certain specified results, or prevent a given cvent
(Vinogradov et al., 2003).

Substantive rules vary depending on the nature and purpose of a particular agreement
(Vinogradov er. al., 2003). There are nevertheless certain substantive rules that are
deemed to be fundamental principles of watercourse agreements, and should therefore
be included in cvery intemational watcrcourse agreement. These rules are, for
example, the principle of “equitable and reasonable utilization™ and the “obligation
not 1o cause significant harm™ to other watercourse states, which are contained in both
the UN Watercourse Convention (Articles 5 and 7) and the Revised SADC Protocol
(Articles 3 (7) (a) and 3 (9) (a)).
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The principle of “equitable and reasonable utilization™ is also included in Article 3 (b)
of the Incomaputo Agreement, which states some general prninciples for the purposes
of the agreement.  The “obhigation not to cause significant harm™ 1s not given such
emphasis, as it 1s not listed in the gencral principles in Article 3. The agreement docs
use the term in Article 6 (3), which deals with the protection of the environment

Furthermore, the agreement contains provisions, which, without naming the
“obligation not to cause significant harm”, essentially result in a very similar level of
obligation to protect the interests of the other watercourse states. These obligations
are inherent in the vanous spacific obligations stipulated in the agreement, such as for
example the obligation 10 “prevent, climinate, mitigate and control transhoundary
impacts™ in Article 4 (b) or to “provide wamings of possible floods and implement
agreed upon measures during flood situations™ in Article 4 (2)

Beyond these gencral principles, the Incomaputo Agreement contains numerous
substantive provisions that together form a comprehensive management regime for
the Incomati and Maputo watercourses.  For example. it contains detailed provisions
on flow regimes (Article 9 (3) with Annex 1) and water allocations 1o the respective
riparian countries based on the defined flow regimes (Article 9 (2) with Annex 1). In
the context of water allocations, the agreement establishes a clear pnonity of uses and
allocates specific amounts of water for cach category of use (see for example Article 4
of Anncx | for the Incomati watercourse). It thereby distinguishes between first
pnionty supplies (domestic, livestock and industrial use). imgation supplies and a
calculated runoff reduction because of afforestation. The agreement determines the
exact amount for each of the uses for every catchment that forms part of the Incoman
or Maputo watercourses as defined in Article 3 of Annex L

In addition 1o its clear allocations of water to the specific countnies and for specific
uses, the Incomaputo Agreement also makes provisions for situations where these
allocations cannot be met, 1.e. dunng drought conditions. For example, Article 4 (5)
of Annex I determines that during droughts, the water use by all of the parties must be
reduced sequentially. Water use for imigation must be reduced first, followed by
reductions in first priority uses. A reduction of the water for the riverine and estuarine
ecosystem shall only be allowed under extreme drought conditions. Thus, the
Incomaputo Agreement introduces a flexible system of water allocation and uses,
which addresses the specific concerns of a potentially drought-stricken region in an
adequate manner. This can be considered exemplary. and could be useful to the
drafters of future watercourse agreements in the SADC Region.

In addition to its water allocation and use specification provisions, the Incomaputo

Agreement also comtains provisions in another issue-area that s very imponant for
watercourse agreements, 1.¢. water quality and pollunon prevention These




regulations are contained in Aricle 8 and establish a comprehensive regime for water
quality management and pollution prevention, including the development of a
classification svstem by the Tripartite Permanent Technical Committee (TPTC),

The agreement also addresses an issue of specific concern 10 developing countnies,
namely the issue of capacity. It recognizes the limited capacities in the region and
therefore in Article 14 mandates the TPTC to identifv necessary capacity building
programmes, and prioritise them for implementation

The scope and detml of the substantive rules established by the Incomaputo
Agreement puts this part of the agreement at the forefront as far as the practical
implementation of legal developments related 1o shared watercourses 158 concerned,
and makes it a good example of effective regional co-operation over shared water
resources.

3.1.3 Procedural rules

Procedural rules provide the means through which the substantive rules are
implemented and the watercourse regime 15 managed (Vinogradov er al., 2003).
Procedural rules are no less binding than substantive rules and the distinction 1s made
for analvtical purposes only: nevertheless, the distinction between substantive and
procedural rules 1s common international practice.

As it 15 the case with substantive rules, procedural rules vary considerably from
agreement to agreement. However, there are some key rules that are considered to be
cssential clements for the cffective functioning of mtermational  watercourse
agreements, Usually mentioned in this category are rules concerming data and
information exchange, a duty 10 co-operate, and pnor notification and consultations
(IWLRI, 2004), These principles are enshrined in the UN Watercourse Convention
and the Revised Protocol. The latter, for example, lists the obligations of close co-
operation in Article 3 (5) and of data and information exchange mn Ancle 3 (6),
whereas Article 4 deals in detail with the requirements for information and
notification concerning planned measures

These key procedural obligations can also be found in the Incomaputo Agreement.
Article 12 of the Incomaputo Agreement contains detailed provisions related 10 data
and information ¢xchange between the partics. In Amicle 13 the Incomaputo
Agreement requires parties to adhere to certain procedures concerming information
and notification about planned measures, provided the planned measures have the
potential of a sigmificant transhboundary impact (Article 13 (1) for planned measures
listed in Annex I1) or are likely to cause significant transboundary impact (Article 13




(2) for planned measures not listed in Annex 1) Significantly. the specific
requirements for information and notification are not stipulated in the agreement
Instead. the Incomaputo Agreement refers 1o the requirements set out in Article 4 (1)
of the Revised Protocol. This s further proof that the Incomaputo Agreement needs
to be understood as a specific pant of the integrated watercourse  management
framework within the context of SADC, with the Revised Protocol as a framework
agreement.  Overall, the Incomaputo Agreement’s detailed procedural provisions,
particularly those on data and information exchange, are likely to benefit co-operation
between the parmies, and 1o contnbute to the cffective implementation of the

substantive rules of the agreement

3.1.4  Institutional mechanism

The lack of an effective institutional implementation mechanism would normally
rendder a watercourse agreement worthless.  The establishment of a functioning
instirutional mechanism 18 therefore one of the key factors for consideration when
drafting an international watercourse  agreement The Incomaputo Agreement
stipulates that the TPTC. eswuablished by the parties in 1953, shall be the joint body for
co-operation between the partes (Articke 5 (1)) In this function. the TPTC s
embedded into the watercourse management framework created by the Revised
Protocol.  Pursuamt to Article § (1) of the Revised Protocol. the institutions
responsible for implementation of the Revised Protocol are the SADC Water Secior
Organs (Committee of Water Ministers. Committee of Water Senior Officials, Water
Sector co-ordinating Unit. Water Resources Techmical Comminee and  sub-
Commuttees) and sharcd watercourse institutions (Article $ (1) (b) of the Revised
SADC Protocol).  Article 5 (3) (b) of the Revised Protocol provides that the
responsibilitics of watercourse institutions shall be determined “by the nature of their

objectives which must be in conformity with the principles set out in this Protocol™

I'he responsibilities of the TPTC in connection with the implementation of the
Incomapute Agreement are broadly defined in Arucle (5) (2) of the agreement, where
it states that the TPTC “shall excrcise the powers cstablished in this Agreement, as
well as those conferred by the Parties in order to pursue the objectives and provisions
established herein™, These powers are determined in more detail 1n vanous provisions
throughout the agreement.  Anicle 8 specifies that the Pamies, “through resolutions
adopted by the TPTC. and. when appropriate. through the coordination of
management  plans, programmmes and measures™  shall implement  necessary
measures to prevent. reduce and control pollution of the watcrcourse.  Furthermore
the TPTC shall be the forum for information and data exchange between the parties

tArticle 12) and shall determine the procedures for environmental impact assessments

related to planned measures involving significant transhoundary impact of substantial




magnitude (Article 13 (3)). In Anticle 14 the TPTC 1s mandated to identify capacity-
building programmes for the implementation and monitoning of the Incomaputo
Agreement. Annex 1. which regulates the technical details related 10 the utilization
and protection of the watercourse. gives the TPTC substantial decision-making
powers. Examples of the many dutics and powers that the TPTC is entrusted with,
include the review of operating rules of existing dams (Article 4 (6) and 6 (6) of
Annex 1), the determination of the minimum niver flows (Article 5 (2) and 7 (2) of
Annex 1) and the approval of operating rules for hvdropower installations in any of
the three states.

It can thus be scen that the TPTC is entrusted with wide-ranging management and
decision-making powers, primarnily related to technical 1ssues. Importantly, however,
the TPTC has not been mandated with any powers and functions related to dispute
resolution. One can certainly argue that the required joint exercise of the functions
the TPTC s mandated with 1s likely to create a spint of co-operation that helps 1o
prevents disputes from ansing. In this sense, the TPTC in practice can play a de facro
role in dispute prevention. However, a formal involvement of the TPTC in the
settlement of disputes. in the form of joint fact-finding missions, would have been
desirable (see 3.1.5., below). Nevertheless, the delegation of powers o the TPTC
away from national decision-making organs is an important step towards regional
cooperation regarding the utilization and management of shared resources and gives
practical meaning to the spint of the Revised Protocol.

3. 1.5 Dispute avoidance / settlement mechanism

Despite the usual willingness of states 10 abide by the rules of agreements concluded
by them (and 1o implement them), the possibility of a dispute between partics cannot
be excluded. Particularly in a situation of prevailing or escalating resource scarcity,
conflicts over resource allocation and use can arise over time. It is therefore essential
for any international freshwater agreement 10 contain provisions that will ensure the
cffective and peaceful settlement of disputes. The Incomaputo Agreement provides
for this in Article 15, As with normal international treaty practice, the agreement
provides for different means of dispute resolution, thereby gradually elevating to the
next level of dispute resolution in case the efforts on the previous level failed to
resolve the issue.

Article 15 (1) provides for the amicable settiement of disputes through consultation as
well as negotiations between the parties. This 1s in line with the principle of amicable
solution also enshrined in Article 7 (1) of the Revised Protocol,




Where a dispute cannot be settled by negotiations within one vear (after the
negotiations have been requested by one of the parties), the dispute mav be submined
to arbitration by either party (Article 7 (2)).  This provision deviates from the
procedure stipulated in Article 7 (2) of the Revised Protocol, which foresees dispute
scttlerment by the SADC Tribunal as the second step. However, one needs to bear in
mind that the Revised Protocol in Article 7 makes provision for the settlement of
dispute ansing from the interpretation of the Revised Protocol. and does not prescnbe

this procedure for other regional watercourse agreements that are concluded

Article 15 of the Incomaputo Agreement provides for no other than the above-
mentioned two means of dispute settiement, hence arbitration 15 the second and last
level on the dispute resolution scale provided for. Consequently, it 1s stipulated that
the arbitral award issued by the arbitral tnbunal “shall be final and binding™ (Anticle

.
15(300

Interestingly, the provision on interim measures 1s far less clear. Article 15 (3) (g)
stipulates, “the arbitral tnbunal may, at the request of one of the disputing parties,
recommend intenm measures of protection”. Judging from the wording of the
provision (“recommend™), a decision by the arbitral tribunal on intenm measures does
not appear to have binding character. This interpretation i1s supported by the fact that
the binding nature of the arbitral award s clearly emphasized in the Incomaputo
Agreement. Failure to do so for interim measurcs therefore seems to be a deliberate
decision by the drafiers of the agreement. Yet, the imposition of interim measures can
be of great impornance, for example where the security of water-related infrastructure
(dams) is not guaranteed. leading 10 an increased nisk of accidents. A binding
character for decisions by the arbitral tribunal on interim measures would therefore be
desirable. whereas the curremt wording of the provision creates the basis for possible
further disputes, relating to the obligation of the affecied parnty 10 implemem the

inenm measures

Ihe exact composition of. and procedure for. the appointment of the arbitral tnbunal.
as well as ats powers and duties, is regulated in Article 15 (3) (a) = (). In case any of
the partics fails to appoint an arbaitrator (Article 15 (3) (¢)) or the o appointed
arbatrators fail 10 designate the third arbitrator (Article 15 (3) (d)). enther party may
request a decision from the President of the SADC Tribunal. or pending the SADC
Trnibunal’s establishment, from the President of the International Court of Justice
(IC)). At first glance this procedure seems to be rather complicated, but it needs to be
seen as part of the wider framework of regional integration as defined by the SADC
Treaty and the Revised Protocol. 1t 1s common legal practice that an independent
third party s called in 10 appoimt an arbitrator, or the chairperson of the arbitral

tribunal, if the parties cannot reach agreement on this matter. In the context of SADC,

it makes sense 10 designate the envisaged SADC Tribunal 10 do so. As noted. the
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Revised Protocol 15 a framework agreement for the Incomaputo Agreement, whereas
the SADC Treaty is a framework agreement to all SADC Protocols including the
Revised Protocol. It s the aim of these pieces of legislation 1o foster the development
of regional law and policy harmonization. One component of this effort s the
establishment of a central dispute settlement organ in the form of the SADC Tribunal.
While the Incomaputo Agreement does provide for arbitration, and does not require
the settlement of the substantive dispute by the SADC Trnbunal. it refers 1o the SADC
Tnbunal for decision-making on procedural issues related to the dispute-settiement
procedure.  The Incomaputo Agreement therefore integrates well into existing
disputc-settlement legislation in the context of SADC. At the same tme, by
providing for arbitration instcad of adjudication by the SADC Tnbunal on substantive
matters, it maintains a degree of flexibility that is likely 10 benefit dispute-resolution
related to the Incomaputo Agreement.

A feature that could be considered a weakness of the Incomaputo Agreement’s
dispute-settiement mechanism is the fact that it does not provide for some form of
Joint fact-finding. Join fact-finding is not mentioned in the Revised Protocol, but it 1s
a means of dispute resolution provided for in other watercourse agreements including,
for example, the 1997 UN Shared Watercourse Convention for disputes resulting from
the interpretation of that Convention. Providing an opportunity for formal joint fact-
finding as a means of dispute resolution would arguably haven been a useful 100l in
the context of the Incomaputo Agreement. Issues related to watcreourse management
are often of a highly technical nature, requiring technical expertise from a vanety of
differemt disciplines. Disputes on the other hand often result from a differemt
interpretation of data and/or a different understanding of data collection methods.
Such disputes can ofien be avoided or casily resolved on a techncal level, where
experts from the disputing partics jointly assess the data, or develop agreed critena for
their interpretation. If that s the case. lengthy and costly dispute-resolution processes
can be avoided and mutual trust can be developed and strengthened. Given the fact
that institutional mechanisms and technical fora are already in place under the
Incomaputo Agreement. the inclusion of a provision for some form of joimt fact-
finding by the disputing partics would have been preferable over the current heavy
rchiance on arbitration,

3.1.6 Compliance assurance mechanisms

The inclusion of comphiance assurance mechanisms in international agreements is a
practice that 1s increasingly followed, particularly in multlateral environmental
agreements (MEAs). This practice derives from the realisation that non-comphance is
often not a wilful act, but rather the result of a lack of capacity and resources 10
properly implement an agreement (Vinogradov er e¢l. 2003). In this context,
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complance assurance mechanisms that enable the partics to an agreement to exercise
some form of monitoring and mutual control. usually lead to far better results as far as
treaty implementation 1s concerned. than 1o “punish™ the offender with the means of
itermational law relating to state responsibility. Hence, a comphance assurance
mochanism 1s a set of rules and procedures aimed at assessing, regulating and
ensunng comphance. In the context of watercourse agreements, this is greatly
enhanced where a set of measurable rules and targets exists, such as water quality
objectives, lists of prohibited substances and fixed water allocation volumes,
Important clements outside the agreement text, such as public access 1o information
and cqual access to justice, are also considered important clements of a compliance

regime (Vinogradov or al.. 2003)

At the SADC level, the Revised Protocol contains some elements of compliance
venfication. In terms of Article 5 (2) (2) (1) the Commitiee of Water Ministers shall
“oversee and monitor the implementation of the Protocol . .." and shall. pursuant w0
Anticle 5 (2) (a) (v) “provide regular updates to the Council on the status of the
implementation of this Protocol™, Pursuant to Arucle S (2 ) (¢) (1), the Water Sector
Co-ordinating Unit shall “monitor the implementation of this Protocol™ and “liaise
with other SADC organs and Shared Watercourse Institutions on matters pertaining 10
the implementation of this Protocol™ (Anicle 5 (2 ) (¢) (i) While the Revised
Protocol does not supulate any specific means of compliance control, this
institutionalised mechanism remains an important aspect of compliance control at a

regional level

The Incomaputo Agreement does not contain a specific provision that establishes a
comprchensive comphiance assurance mechamism.  Instcad. clements of comphance
control mechanisms are contained in vanous provisions of the agreement. Article 3,
for ¢xample. requires the partics to the agreememt to “establish comparable
monitoring systems, methods and procedures™ (Article 4 (h)) and to “promote the
implementation of this Agreement according 10 18 objectives and defined principles™
(Article 4 (j)). Over and above these general provisions, the Incomaputo Agreement
contains ¢crtain very specific requirements that constitute important clements of
comphance assurance mechamsms.  According o Vinogradov er al. (2003) one of
these important clements 1s an institutional mechanism with a mandate 10 monitor
comphance. The Incomaputo Agreement provides for this in Article 5 (3), where it is
stipulated “for the purpose of implementation of this Agreement. the TPTC shall at
least meet twice a year, thus mandating the TPTC with implementation and
compliance control functions. The TPTC s also given a number of powers 10 meet
these objectives. Pursuant 1o Article X (1) (¢), for example, the partics shall. through
resolution by the TPTC. implement a regular monitoring programme in order 10 meet

water quality objectives. Thus, the TPTC is mandated with monitoring whether or not

the parties to the agreement meet the specified water quality objectives.  Another




provision containing clements of comphiance venfication is Article 12 of the
Incomaputo Agreement. In terms of this provision, the TPTC shall review the list of
polluting substances subject 1o special anention in order to “enable compliance™
(Article 12 (3)). Anicle 12 (6) and (7) stipulate requirements for the exchange of
information rclating 10 the water quantity and quabty that is neccssary for
implementation. and to ensure the compatibility and comparability of such
information. All these provisions are important tools that facilitate implementation
and the monitoning and control of compliance.

The clement of public access to information is recogmized in the Incomaputo
Agreement. Article 12 (8) stipulates that * the Parties shall create the necessary
conditions to ensure that, in conformity with applicable domestic law or International
Law, information on matters covered by this Agreement is available 10 whoever
makes a reasonable request”. In the South Afncan context, such domestic legislation
would be the Promotion of Access to Information Act (Act No 2 of 2000). By
requinng the parties to create the necessary conditions to make information available
to the public. a means of indircct comphance control is established. which can ofien
be a powerful force for verifying that an agreement 1s indeed implemented.

Importantly, the Incomaputo Agreement lacks one important element for compliance
assurance, emphasized by Vinogradov er al. (2003), namely a system of incentives
(and disincentives)  facilitating  proper performance  (and  discouraging  non-
compliance). As noted, performance guadelines (such as water quality objectives) are
established, but there are no provisions within the Incomaputo Agreement that tie
compliance (or non-compliance) to certain specific measures, which would be an
incentive to comply (or disincentive not to comply).  Hence, while the inclusion of
some clements of complance assurance in the Incomaputo Agreement is uscful, and
sets the Incomaputo Agreement apant from many other watercourse agreements, an
overall more powerful comphance assurance mechanism would have been desirable.

317 Summary

The above analysis has revealed that the Incomaputo Agreement meets all essental
prerequisites for an effectively functioning international watercourse agreement. The
identified “weakness™ of certain individual provisions (e.g. non-binding nature of
decisions on interim measures and lack of a joimt fact-finding procedure) are not of
such magnitude that they would jeopardise this general result of the analysis. Thus,
the Incomaputo Agreement is considered a “good™ agreement in the sense that its text
provides a sohd basis for effective implementation. Whether or not it is indeed
effective in relation 1o its objectives depends on 2 number of additional factors. most
notably national compliance. This becomes clear in an example described by Van der
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Zaag and Vaz (2003). where these authors allege that a dispute occurred between
Mozambique and South Africa in 1992, In this example, Mozambique alleged that
South Afnica had violated the then recently signed Pigg's Peak Agreement. by not
preventing sugarcane farmers from building a weir that reduced the stream flow of the
Incomat: River, with the consceguence that the agreed stream flow into Mozambigue
was not met. Without judging the correctness of the allegations at that time, the
example clearly shows the hinkage between international and domestic law. The
Incomaputo Agreement as such does not provide a party with the means to, for
example, prevent the building of a weir. These means need 10 be provided by the
domestic law of cach of the respective countries.  Only when the domestic Taw
recognises international obligations (hike the South Afncan National Water Act (Act
No 36 of 1998) does in Article 2 (1) and provides the necessary means for
implementing and enforcing national compliance with the provisions of international
law. can an intemational watercourse agreement be considered to be effective. The
Interational Freshwater Agreements Database Project cannot evaluate this for the
Incomaputo Agreement for the reasons mentioned above (see 2.2.2). However, what
can be said based on the analvsis conducted during this study, is that the Incomaputo
Agreement provides a solid basis of international law for effective implementation on
the ground. provided that the domestic law within each country s in place 1o achieve
this. Iis cnnical analysis by water managers and drafiers of future watercourse
agreements in the region could therefore contnbute to informing the future evolution
of imemational law in the SADC water sector. In this regard. additional rescarch s
encouraged. specifically with respect to future cooperation with other SADC member

stales

x & IT'he Lesotho Highlands Water Project Treaty

The LHWP-Treaty was concluded in an entirely different pohitical and legal context
compared to the Incomaputo Agreement. While the latter was concluded in a time of
increasing regional co-operation and political stability, the former was concluded in a
time of heightened political tensions in the southern Afnican region.  Analytically the
LHWP-Treaty pre-dates important legal developments like the Revised Protocol and
the UN Watercourse Convention.  Thus, the LHWP-Treaty 1s not embedded in a
broader regional intiative of co-operation over shared water resources under a
regional instrument, as the Incomaputo Agreement 15 under the Revised Protocol

Instead, 1t 1s an example of hilateral co-operation dniven by the specific needs of the

WO npanan staics




3.2.1 Scope

The scope of the LHWP-Treaty is clearly defined in Articles 1. 3 and 4 of the wreaty.
Pursuant 10 Artcle 3, the purpose of the treaty shall be 1o provide for the
“establishment, implementation, operation and maintenance of the Project™ The
Project in tumn s defined in Article | as “that water delivery project ultimately
delivering seventy cubic metres of water per second consequent upon the
implementation of the phases provided for in paragraph (1) of Article 5 as well as the
concomitant hydro-clectric power project sdentified in Annexure 1™ Article 5 in tum
refers to Annexure | where the exact construction phases of the water delivery project
are regulated. Article 4 states that the purpose of this project is 1o enhance the use of
the water of the Senqu / Orange River by storing. regulating, diverting and controlling
the flow of the Senqu * Orange River and its affluent streams, in order to affect the
delivery of water to South Afnica.

A comparison between the LHWP-Treaty and the Incomaputo Agreement in this
context demonstrates the need 1o go beyond the first level of analysis and look at
specific issues in more detail in order 10 obtain a thorough understanding of the
agreements (and the legal and political trends they reflect). Technically (in a legal
sensc), both agreements meet one of the prerequisites for an cffective watercourse
agreement - a clearly defined scope. One could even argue that the scope i the
LHWP-Treaty 1s defined more clearly, as it covers only one project, whereas the
Incomaputo Agreement covers a wide range of potential uses and related projects, and
naturally has to be shghtly less precise in its wording. On the other hand. the LHWP-
Treaty does not reflect “modern™ trends related to the management of shared waters.
By hmiting the scope to the Lesotho Highlands Water Project (LHWP), the LHWP-
Treaty excludes the remaming two ripanans - Namibia and Botswana - which cannot
be parties to the agreement in terms of that agreement.  Thus, the “modem™ notion of
an agreement establishing a comprehensive basin-wide regime i1s not achievable,
Subsequently, the Orange-Senqu River Commission (ORASECOM) has been
established, including all four npanan states. but this aspect of the LHWP-Treaty
continucs 10 be of relevance because it 1s at odds with intemational norms of best
practice. The reason for this lies in Article 1 (3) of the agreement establishing
ORASECOM. This provision states, “in the absence of an agreement 10 the contrary,
nothing n this Agreement shall affect the rights and obligations of a Party arising
from other agreements in force pnior 1o the date this Agreement comes into force for
such a Party”™. One such agreement is the LHWP-Treaty, and the inclusion of this
provision suggests that the rights and obligations established by 1t will play a role in
the work of ORASECOM. and for the potential development of a comprehensive
basin-wide management regime.




3.2.2  Substantive rules

The LHWP-Treaty contains a multitude of substantive provisions regulating every
aspect of the implementation of the Lesotho Highlands Water Project in some detail
Many of these provisions are not directly related to water shanng and utilizauon, but
relate 1o tendering procedures. the services of consultants, and other questions related
to the construction works. As far as water-related provisions are concerned. the
LHWP-Treaty does not include the key principles of “equitable and reasonable
utilization™ and “obligation not to cause sigmficant harm™. This can be explained by
the fact that the LHWP-Treaty has, duc to its project specific nature, been drafied
relatively independently from international legal trends relating 1o shared watercourse
management. In the hight of the nature of the specific project. reference to the above-
mentioned principles would have made httle sense. In defining “equitable and
reasonable utilization™, Arnticle 3 (7) (a) of the Revised Protocol (and wdentical 10
Article 5 (1) of the UN Watercourse Convention) states that “in particular, a shared
watercourse shall be used and developed by Watercourse States with a view to attain
optimal and sustainable utilization thereof and benefits therefrom. taking into account
the interests of the Watercourse States concerned, consistent with adequate protection
of the watercourse for the benefit of current and future generations™.  Since Lesotho
has substantial amounts of so-called “surplus water™, and South Afnca 15 a water-
scarce country in need of secure addinonal water supplies, the dehivery of water from
Lesotho to South Africa in retum for specified rovalty pavments, constitutes optimal
utilization for both parties. Henwce, it can be argued that the entire LHWP-Treaty 15 a
manifestation of the implementation of the “equitable and reasonable utlization™
prnciple.  However, this assessment only applies in respect of the relationship
between the two parties 1o the LHWP-Treaty and the assessment would most likely be

different of the interests of the other two npanan states were taken into consideration,

While not specifically mentioning the above-mentionad important general principles,
the LHWP-Treaty docs contain a number of characteristics that are considered
important for effectively working watercourse agreements. For example. it does have
detatled water allocation provisions in Article 6 (7) (with Annexure 1), It can be
argucd that this is logically the case. as water delivery 1o South Africa from Lesotho is
the underlying reason for the entire engineering project and the basis of the LHWP-
Treaty. Nevertheless, 1t 15 a substantial element of a watercourse agreement. and an
important manifestation of co-operation between the paries. The LHWP-Treaty also
includes another element considered importamt for an effectively functioning
watercourse agreement - provisions related 1o water quahity.  Though by far not as

detailed as the provisions in the Incomaputo Agreement. Article 6 (135) stipulates the

requirement for pollution prevention and abatement




One could argue that the LHWP-Treaty even contains elements of a very “modern™
concept related to shared watercourse management - benefit sharing.  This 1s not the
case as descnbed by Giordano and Wolf (2003). where agreements determine
formulac that equitably allocate the benefits derived from water, instead of the water
per se. Elements of benefit-shanng occur in the LHWP-Treaty as far as the delivery
of electneity to Lesotho is concemed. The LHWP-Treaty therefore does not only
provide for water-allocation 10 South Africa. It also stipulates that a hydro-electncity
plant forms part of the project infrastructure. Before the water 18 released into South
Afnca, it 1s used to gencrate clectnicity for Lesotho. Thus, Lesotho does not use the
water for consumptive uses, but benefits in other ways from its delivery 1o South
Africa. Hence, the LHWP-Treaty regulates the sharing of benefits bevond the mere
shanng of the water resource.

3.2.3 Procedural rules

The LHWP-treaty contains numcrous procedural rules, focused primanly on data and
information exchange as well as stipulating the requirement for co-operation
Arguably, the most important of these provisions are those that regulate information
exchanges between the two national authonties and the Joint Permanest Technical
Commission (JPTC) (subscquently renamed the Lesotho Highlands  Water
Commission (LHWC) by Anticle 2 | of Protocol VI to the LHWP-Treaty). (Note: The
procedural rules have been changed with the implementation of Protocol VI, This is
out of the scope of the current analysis however, which is focused only on the onginal
LHWP-Treaty with a view to determining the potential value of the LAM as an

analvtical wool.)

Article 7 (15) and Article 8 (4) require the LHDA and the TCTA. respectively, 10
“give its (sic) full co-operation to the Joint Permanent Technical Commission with all
the information, as and when required by such Commission, regarding all the
operational aspects of any phase of the Project implemented at that stage™ These
provisions cnable the JPTC 1o fulfil s mandate as an oversight and control
Commission, and are thus an important clement of co-operation between the parties.

The LHWP-Treaty does not contain provisions concerning the notification of parties
on planned measures. This derives logically from the nature of the treaty. As the
treaty regulates all phases of a specific long-term project, all measures are pre-
planned and supulated m Anncx 1 of the LHWP-Treaty. There arc no other planned
mcasures foresecable. hence the lack of provision for notification requirements,




3.2.4 Institutional mechanism

F'he LHWP-Treaty establishes an claborate institutional set-up specifically for the
implementation of the LHWP-Trcaty. While Article 2 of the LHWP-Treaty designates
the respective Water Ministnies in the two countnies as the authonties at govermment
level responsible for implementation of the treaty, together the parties created three
ew nstitutions for the practical implementation and management of the project
Pursuant 10 Article 6 (3), Lesotho had to establish the Lesotho Highlands
Development Authonty (LHDA), and South Afrnica, pursuant 1o Article 6 (5), the
Trans-Caledon Tunnel Authonty (TCTA). Aricle 6 (6) states that the partics need to

jointly establish the Joint Permanent Techmical Commussion (JPTC)

Thus, the institutional mechanism crcated by the LHWP-Treaty follows a two-tiered
approach. While the two national authonties (LHDA for Lesotho and TCTA for
South Afnca) are responsible for the implementation, operation and mamntenance of
the pant of the LHWP situated in their respective country, the JPTC has been
mandated with numerous monitoning and advisory powers, and functions as a joint
decision-making and oversight institution.  This becomes clear when the scope of the
powers of the respective institutions 1s examined more closely. Pursuant to Arnticle 7
of the LHWP-Treaty, the LHDA is responsible inrer alia for the delivery of the
quantficd amounts of water (Article 7 (2)). the mamtenance of mmmimum flow rates
(Article 7 (9)) and the prevention of pollution of the water to be dehivered to South
Africa (Article 7 (22)). The TCTA s responsible inter alia, for the monitoring of the
quantity of water delivered 10 South Afrnica (Anticle 8 (3)), the establishment of
management information systems (Article X (8) and the compilation of cost- and
funding plans (Article 8 (11)) (10 name but a fow). Thus, the two institutons on the
national level are primanly responsible for all technical and financing aspects of the
project. The JPTC on the other hand 18 entrusted with numerous functions related 10
the monnonng of the overall project. Furthermore. the JPTC has important decision-
making powers. Pursuant to Article 9 (11). for example. the LHDA and the TCTA
need the approval of the JPTC for all decisions related 10, among others, the
appomtment of external auditors, impiementation plans for ¢ach project phase and
annual and short-term operation plans.  Thus, most of the key decision-making
powers for the implementation of the project lie with the JPTC as a joint decision-
making organ. It can therefore be said, that the LHWP-Treaty. although not drafied
with reference to the Revised Protocol or the UN Watercourse Convention, contains
an important ¢lement of “modern™ shared water resources law, in that it delegates key
decision-making functions to a joint organ. This deleganion of powers to the JPTC 1s
even more remarkable given the history of its negotiation and the prc\.nln‘.; political

ension at that ume




Although, as noted, this analysis deals with the onginal LHWP-Treaty, it is
interesting at this stage, to examine subsequent changes to the nstitutional
mechanism.  The institutional mechanism set out by the LHWP-Treaty has been
substanuially changed by Protocol VI to the LHWP-Treaty, which was concluded in
1999, Protocol VI not only recogniscs the transition from the construction phase to
the delivery phase of the LHWP but also changes the name and strengthens the role of
the JPTC.

The recognition of the transition from the construction to the delivery phase of the
LHWP becomes most apparent in Article 4 (1) of Protocol VI Tt is stipulated in this
provision that the “implementation function™ of the TCTA has been completed and
that the only remaining function of the TCTA is the operation and maintenance of that
part of the project situated in South Africa. Aruicle 4 (3) of Protocol V1 therefore
provides for a new Article 8a 10 the LHWP-Treaty. which limits the TCTA 1o the
exercise of such functions. At the same time, however, Article 4 (3) of Protocol VI
amends Article 8 of the LHWP-Treaty and makes provision, in the new Article 8 (2)
of the LHWP-Treaty, for the establishment of a new body. provisionally called the
“Implementing Authonty™, in case the parties agree to the implementation of a further
phase of the project involving construction activities in South Africa.

In Article 2 (1) of Protocol V1 the JPTC is renamed into the Lesotho Highlands Water
Commussion (LHWC). This does not constitute a mere name change. Protocol VI
also changes the functions and the institutional set-up of the LHDA and the JPTC
The most important aspect in this regard 15 the changes made 1o the relationship
between the LHDA and the LHWC and the powers of the LHWC nself. Anticle § of
Protocol VI amends Article 9 of the LHWP-Treaty. Significantly, in terms of the new
Article 9 (%) of the LHWP-Treaty the LHWC “shall be responsible and accountable
for the Project, shall act on behalf of and advise the governments and be the channel
of all government inputs relating to the Project™. This substantially strengthens the
role of the LHWC (previously JPTC) as it goes beyond the above-mentioned original
functions of the JPTC and entrusts the LHWC with the overall responsibility for the
LHWP. This more powerful role of the LHWC also becomes apparent in the new
Article 33 of the LHWP-Treaty as amended by Article 3 of Protocol V1. 1t is
stipulated in this provision that the Board of the LHDA shall be appointed by the
LHWC, whereas under the original Article 33 the right to appoint the board was
reserved 10 Lesotho as the LHDA operates only in Lesotho.

These developments illustrate an important aspect that is inherent to the analysis of

any intermational water agreement  that the agreement represents only a snapshot in
time and is embedded in a dynamic set of inter-state relations, The LHWP-Treaty has
seen a substantial evolution of s institutional mechanism towards the further
strengtheming of the role of the joint management body. This evolution is a reflection
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of the changed political dvnamics in the southem African region and also represents

modern” trends in international water law

325 Dispute avoidance / settlement mechanism

The LHWP-Treaty contains detailed provisions related to the settlement of disputes
concerning the interpretation and application of the treaty. Similar to the Incomaputo
Agrcement. the LHWP-Treaty provides for different means of dispute resolution, with
an clevation to the next level if the previous means have not led to a resolution of the
issuc at hand. Interestingly, however, the LHWP-Treaty allows for some flexibility in
that it permits the parties jointly to refer a dispute to arbitration at any time. In other
words, while the LHWP-Treaty generally provides for a gradually elevated system of
dispute-resolution steps, the parties can opt for immediate arbitration if they agree to
do so. However, neither party can umilaterally refer a dispute to immediate arbitration
If there 1s no agreement between the partics to do so, the other means of dispute-
resolunon stipulated in the LHWP-Treany must first be made use of before the dispute

¢an be referred o arbitration

Article 16 (2) requires the parties “t10 pay due regard to the ovemding consideration
that any dispute shall be resolved in a spint of concilianon™. This provision docs not
appear 1o refer to conciliation as the first means of dispute resolution, as the wording
suggests that “the spirit of conciliation™ shall be the underlyving driving force for the
settlement of disputes regardless of which of the stipulated means of dispute

resolution 1s made use of’

The first actual means of dispute resolution provided for by the LHWP-Treaty (in
Article 16 (4) ~ (6) 1s an investigation (into the facts underlving the disputed matter)
conducted by the JPTC at the request of enther party, the parties jomtly, or the LHDA
or the TCTA. This investigation can lead 10 recommendations for measures 1o be
taken by the parties. Although this s not explicitly called joint fact-finding.
cssentially contains key elements of that process. With the JPTC being a bilateral
commussion, this aims at finding a solution to the dispute at the joint management
level, without engaging in formal (arbitration) procedures.  As argued above (see

o .
2. 1.0) suc

h mechamisms can potentially be of great value for resolving a dispute at a
technical level, thereby avoiding lengthy, costly procedures that can undermine
mutual trust and co-operation.  In this respect, the LHWP-Treaty contains a
consensus-onented dispute resolution method also found in a similar manner (there as
impartial fact-finding) in the UN Wartercourse Convention (though not denved from
the later). By entrusting the created joint commission (JPTC) with this role in
dispute  settlement. the LHWP-Treaty contains one of the “modem™ legal

developments in watercourse management.  Significantly. this 18 a development that



the drafiers of the more recent Incomaputo Agreement chose not 1o incorporate inio
the latter agreement.

The second step on the dispute resolution scale provided for by the LHWP-Treaty 1s
ncgotiation by the partics. Article 16 (7) provides this in case the JPTC investigation
and resulting recommendations have not resolved the dispute.

The third and last dispute resolution method provided for by the LHWP-Treaty is
arbitration by an arbitral tnbunal. Anicle 16 (10) - (18) contains detailed provisions
concerning the appointment of arbitrators, their remuncration, arbitral procedures and
the applicable law. Pursuant 10 Article 16 (15) (b) the arbitral award shall be
“definitive and binding” on the Parties™. Any disputes as to the meaning and scope of
the award shall be referred for decision within 60 days to the same arbitral tnbunal
that rendered the award. As it is the case with the Incomaputo Agreement, the binding
nature of the arbiral award stipulated in the LHWP-Treaty ensures that a dispute 1s
not dragged on endlessly, as there are no possibilitics for appeal.  This provides an
incentive for the partics 1o engage in a constructive dialoguce from the start, as they are
bound to accept the ruling of the arbitral tribunal, without a possibility to challenge
that decision thereafter.

Unlike the Incomaputo Agreement, Article 16 of the LHWP-Treaty does not provide
for any interim mcasures to be imposed by the arbitral tnibunal. On the one hand, this
avoids the legal uncertainty as 1o the nature of such decision ("binding or not
binding™). which 1s inherent in the wording of the Incomaputo Agreement. On the
other hand, this can be resolved by a clearer wording of a provision dealing with
interim measures.  Given the nature of the LHWP there could be a multitude of
(construction) safcty-issucs coming into play, which would make the imposition of
interim mcasurcs by the arbitral tribunal a useful 100l to address disputes in
emergencies. A provision on interim measures would therefore have been desirable,

3.2.6 Compliance assurance mechanisms

Like the Incomaputo Agreement, the LHWP-Treaty does not contain a specific
provision providing for a comprehensive comphance assurance mechanism, but rather
contains certain clements of compliance assurance in various provisions of the treaty.

Unlike the Incomaputo Agreement, the LHWP-Treaty does not provide for some
indirect external control such as making information available to the public. This
comes as no surprise, given the enormous strategic importance of the LHWP for the
two countries. combined with the reality of the political situation that prevailed at the




time the onginal LHWP-Treaty was concluded (see Tunon, 2004; Tunton & Earle.

-
<ANN)

Importantly, the LHWP-Trcaty docs comtain provisions that facilitate internal
monitoring and control. The main provisions in this regard can be found in Anucle 9,
which determines the functions of the JPTC. Pursuant to Article 9 (%) and (9) the
IPTC has monitoring and advisory powers relating to the activities of the LHDA and
the TCTA. respectively, insofar as such activities have an effect on the delivery of
water to South Afnca, and the gencration of hvdro-¢lectne power in Lesotho. Water
delivery and power gencration are the core objectives of the LHWP, thus the LHWP-
Freaty provides the JPTC with important functions to monitor comphance with the

main objectives of the treaty

Thus, while it may not be as elaborate as the system established by the Incomaputo
Agreement, the LHWP-Treaty provides for ¢lements of compliance assurance. While
this is to some extent facilitated by the specific nature of the treaty, e a project
related treaty; it s nevertheless anainteresting early example of inclusion n a treaty of

a mechanism that has become more prominent only in recent time.

3.2.7 Summary

The above analysis has shown that the LHWP-Treaty meets the prerequisites that
have been identified as essential for an effectively funcuioning watercourse
agreement, This at least as far as the first level of analysis is concemed (ic.. by using
the six idenufied gencral categorics as filters). As far as the sccond level of analysis
is concemed (i.e., the speaific substantial provisions that today are considered
cssennial for an cffective water management regime), a cenain dichotomy can be
noticed. On the one hand, the LHWP-Treaty excludes two of the four Orange River
basin riparian states and thus does not establish a basin-wide management regime. On
the other hand. the LHWP-Treaty contains very “modermn™ ¢lements of imernational
water law, such as the provision instituting what is i effect a joint fact-finding

procedure, as part of the dispute settiement mechanism

4. Effectiveness of LAM as an analvtical tool

The project description of the Intemational Freshwater Agreements Database Project
requires an evaluation of the cffectivencss of the LAM as an analvuical wol. This
evaluation needs to be seen in the context in which the International Freshwater
Agreements Database Project has applied the LAM. It has been emphasized (see
section 2.2.2) that the application of the LAM in the Intermational Freshwater

- -
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Agreements Database Project 1s not consistent with the application as envisaged by
the developers of the LAM. This inconsistency is the result of the fact (see 2.2.2) that
the development of the LAM was not completed when the project proposal for the
International Freshwater Agreements Database Project was drafied, and that the minal
nformation available at the time suggested that the LAM would be an appropnate
tool to enable the user to analyse the effectiveness of a treaty.

This analysis thus cannot claim 1o evaluate the LAM in its entirety, and therefore
cannot rcach a defimtive conclusion related to the LAM's actual objectives (1. the

ctermination as to whether or not a country’s current or planned utilization of a
specific watercourse 1s “cquitable and reasonable™). As the LAM was not apphied in
this way in the International Freshwater Agreements Database Project, any judgment
on 1ts effectiveness for this purpose would only be speculative.

This cvaluation can, however, reach some valuable conclusions about the way in
which the LAM was applied in the Intermational Freshwater Agreements Database
Project.  As noted carlicr (see section 2.2.2), the Legal Audit Scheme (LAS) was the
mam LAM component that was used in the treaty analysis phase of the International
Freshwater Agreements Database Project. In the context of the overall objectives of
the LAM. the LAS is meant 1o establish the legal context in which a country’s current
or planned utihisation of a shared watercourse takes place. In order 1o achieve this, the
LAS requires a summary of the relevant provisions of cach applicable agreement.
These relevamt provisions have been subdivided into six categories for better
understanding and analysis of the rights and obligations they create. By means of this
categonsation, the LAS establishes key criteria that should be regulated in an
international watercourse agreement.  As such, the LAS is a normative 100l that
informs a user of the specific ssucs that should be dealt with in an international
agreement.  This determination of key critenia has eritically informed the analysis as
conducted in the Interational Freshwater Agreements Database Project (1.¢. the
analysis as to whether or not the selected agreements meet the prerequisites
considered essential for effective implementation on the ground). Using the six
(treaty-mherent) categones identificd by the LAS as a baschine, and applying these to
wo sclected agreements (the Incomaputo Agreement and the original LHWP-Treaty),
the analysis phase in the International Freshwater Agreements Database Project was
able 1o follow a structured and informed approach for determining whether or not the
evaluated agreements meet the essential prerequisites.  As such 1t is clearly a helpful
analytical 1ool.

Importantly, the LAS also emphasises the entical link between an international
agreement and its effects (outcomes) on the watercourse state (legal, economic and
technical implications), and highlights the important role of domestic law for
implementation and compliance. These are imporant factors, which, together with
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the agreement text itself, eventually determine whether an agreement will be effective
in reaching its objectives.  While the Intemnational Freshwater Agreements Database
Project could not conduct the necessary research on the effect of the agreements on
the watercourse state (in this context RSA), and the level of compliance, because of
financial and time constraints, 1t 1s cntical that these important aspects were wdentified
and highlighted by the LAS. The LAS could thus also be used in other analvses, for
example where the intention of such a treaty analvsis 1s not only to determine whether
or not an agreement meets the essential prerequisites for effective implementation. but
also whether the specific agreement is effectively implemented 1in pracuice.  These
aspects of treaty analysis do complement the analyvsis as provided by the Intermational
Freshwater Agreements Database Project. Although this is not the application 1t was
ongmnally developed for, the LAS can make a valuable contribution 1o such an

analvsis

Besides its uscfulness for analyvtical purposes. there are important indirect benefits
that can be derived from the use of the LAMLAS.  As the LAS is only one
component of the LAM. when :lp;"'_\m; the LAS for the purposes of analysing the
effectiveness of a treaty (or whether the prerequisites for effective implementation are
met), the user has 1o develop an understanding of the entire LAM and its original
objectives. In this context, the linkages between the legal aspects for the effectine
management of shared water resources and other aspects, such as hydrological,
environmental. cconomic and social factors, are emphasized. It 1s evident that
effecuive water resource management. when the overall goal 1s one of sustaable and
optimal utilization, depends on the interplay between many different sectors and
factors. Thus. even though 1t was not applied consistently with its onginal objectives
in the context of the Intermational Freshwater Agreements Database Project, the LAM
has proved to be both uscful for analyvtical purposcs, as well as for the development of
a better understanding of the linkages between the various factors determining the

effective management of a shared water resource

5. Conclusion

The analysis of existing regional international watercourse agreements can critically
inform the negotiation and drafting process of future watercourse agreements that
may be concluded in the SADC region in the future. Using elements of the LAM.
most notably the LAS, the analysis camed out in this study has shown that the two
selected key agreements of regional importance do meet the prerequisites for effectinve
implementation on the ground. While the LHW p-TY::l!'\ contains important ¢clements
of “modemn™ intermational water law. the Incomaputo Agreement reflects the

developments of international water law to a higher degree.  As 1t establishes a
P s b

comprehensive basin-wide management regime. the Incomaputo Agreement is well
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suited 1o function as a model agreement for other. future basin-wide water agreements
that may be contemplated in the SADC region. Importantly, the analysis conducted
here has shown that certain improvements 1o the Incomaputo Agreement are desirable
and indeed possible.  The scheduled conclusion of a “final™ Incomaputo Agreement
could possibly provide the opportunity to incorporate such changes
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C: International Freshwater Agreements Database Report

The International Freshwater Agreements Database
1. Approach to the Development of a Database

The primary purpose of the database is to provide a centralised register of the
international agreements that South Afnica has entered into and which relate
specifically 1o intermational (shared) water resources and their management. The list
is not intended to be an exhaustive record that reflects every agreement that mentions
water. Instead, the database lists only those agreements that play a direct role in the
definition and management of those international water resources that South Africa
shares with its neighbours.

For completeness, the database also includes all the treatics and agreements related 1o
water resources shared by South West Afnica (now Namibia) and its neighbouning
territonies, which the South African authorities entered into while they administered
that country. These treaties span the period between 1916, when South Africa first
occupied the former termitory of South West Africa under the auspices of the League
of Nations, until 1990 when that country became the independent state of Namibia.

The dawabase entries provide selected sets of information on the contemt of each
agreement in terms of its current status, scope and provisions. The software package
DBTextWorks® was chosen as the preferred database software that was used 10 store,
sort and display the relevant agreements.

All members of the project tcam were engaged in the design and development of the
database ~ this process became a model for further collaboration between team
members. At the project inception meeting, the team discussed which imput data
fields should be included in the hist of treaties, and these were then included in the
first version of the database. This first version was then compared with other
available databascs on international water agreements, including:

1 The Transhboundary Freshwater Dispute Database (TFDD. 2004);

2. The Hydropolitical Vulnerability Database (UNEP, no date);

3 The Development and Extent of Transboundary Water Law in Afnica (Lautze
and Giordano, 2004).

4 The IWMI database (IWMI, no date); and

S. The LAM analysis framework (IWLRI, 2003).




A synopsis of the data fields emploved in each of the above studies was reviewed by
the project wam and specific fields that were idenufied as being relevant 10 this
project were included for consideration as possible fields 10 be used in the current
study. Once a comprehensive list of input fields was agreed upon, they were used as a
template 1o design the final database structure using DBTextWorks (Addendum i)

A new database (entithed: International Freshwater Agrveements Datahase tha) was
created and the relevant design forms and wextbase structures were populated with
appropriate information and data.  Where possible. validation and substitution hsts
were included in the input ficld design to ensure standardisation of terminology and
efficiency of data input. The substitution hists. where appropnate. were based on the
“code for fields” as described for the TFDD database (TFDD, 2003) to ensure that the
database entnes would be compatible 1if the databases were to be compared in future
Each agreement was analysed according to the database input ficld requirements; the
result 15 a comprehensive database that 1s searchable on all input ficlds, and which

allows for quick and casy companson of all the agreements captured for this study

2. I'he Database
A brief summary of reswults

The database contains 39 records or agreements that South Africa has entered into and
which are related to intemational (shared) water resources, The earlest agreement
signed by South Africa is the “Agreement Between The Union OF South Afnica And
Portugal On The Senlement Of The Boundary Between The Umion Of South Africa
And The Province OF Mozambique™, signed on 8 February 1926, the most recemt
agreement is the “Agreement Between The Govermment Of The Republic Of South
Africa And The Government Of The Kingdom Of Swaziland On The Operation Of

The Lavumisa Government Water Supply Scheme’, signed on 6 June 2004

A brief decadal analysis of the database entrics, from 1920 10 2009, reveals that the
majority of agreements were signed in the 1990s, after South Afnica’s first democrat
clections in 1994 (Figure 3). Of the 20 agreements signed during the 1990s, 12 were
bilateral agreements that focus on a range of issues including the establishment of
commissions of co-operation and the utilizavon of water. as well as several
agreements with the Kingdom of Lesotho on the Lesotho Highlands Prosect. The

remainder (cight) consist of multilateral agreements and intemational treatics

The numbers of multi-lateral and hilateral agreements are shown in Table 3. Mulu-

lateral agreements include all agreements that are signed by more than 2 states. and

include the varnous SADC treaties and protocols (4 in total) and imtemational




conventions (a2 total of 10). The balance comprises agreements that have a more
regional focus, for example river basin state agreements that establish formal
technical commissions or commussions of co-operation. Bilateral agreements include
all those agreements that are signed by two partics. Most of the agreements that fall
within this group include agreements on water untilization, development of shared

water resources and border demarcation
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Figure 3: Number of agreements relating 10 intemational (shared) water resources
signed by South Africa, per decade. from 1920 to 2004,

Table 3: Number of agreements per agreement type from Figure 3
' Type of Agreement ‘Number of Agreements
‘Multilateral 7

Bilateral 32

The dramatic nisc in the number of agreements that South Africa entered into during
the period 1990-1999 suggest that these may be hinked 1o the end of the Apartheid
regime in 1994 and the emergence of South Afnca as an independent nation
Examination of these agreements (Table 4) shows that there was a sharp nise in the

number of agreements signed shortly before 1994, with a shightly larger number of

bilateral agreements,
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Addendum i - Database Structure Template
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Addendum ii
Maintaining the Database (a simple user-guide)
Adding Records

This can only be done by the holder of the full Inmagic DBTextWorks licence and not
through the runtime version of the software.

In order to populate the database with additional records. the following sequence of
steps must be followed:

he Choosc File>Open and open the database created (/nrernational Freshwater

Agreements Database tha).

Choose Records>New Record 10 open the Edit New Record window.

8 Click n the box in which you want to start entering information and type the
mformation that vou want to enter. If the ficld has a validation or substitution
hist, you can press F3 and paste an entry from the drop-down substitution list
provided into the current ficld. Validation settings for the curremt ficld are
shown on the status bar.

1

Note: If you want 10 add multiple entries into the same box. and you want them 1o be
scarchable as separate entities, then you must separate your entries using F7, which
will create a bullet for cach entry added.

4 Enter information in all applicable fields by moving from box 10 box

- 1 Choose Records>Save Record.

Note: For those fields that have a validation list, YOu cannot save a record that leaves
this tvpe of field empty: input 1s mandatory.

Note: For those fields that have a substitution list, vou can press F3 to browse the
choices n the substitution list and select and paste an wtem from that hst into the
relevamt field,
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[ ving the Database (a simple user-guide)
Viewing the Database

In order 1o install the runtime version of Inmagic DBTextWorks, the following
sequence of steps must be followed

Open folder on database CD named Disk]

Double click on Setup.exe (this will initiate the Run-time setup wizard)

3 Chick Next

4 Chek Yes
S At the "Choose Destination Location” window, browse for an appropnatc

location to save the software on the hard drive of your computer
f Chek Next
Click Next (this will imtiate the Setup)
8 Chek Finish

In order 10 open Inmag DBTextWorks software. the following seguence of stens

must be followed

] Navigate to where you saved the software on your hard dnve
2 Double click on DBSgSrch.exe (this will open the Run-time version of the

database)

‘a

Go to l'ilcﬁ()pcn
- Navigate to CDDVD drive and double chick on International Freshwater

Agreements Database.tba

The databasc has hyperlinks to portable document format (pdh files that contain an
clectronic copy of the agreement (See Link 1o Scanned Document ficld in the
databasc). In order to view these pdf files one needs 1o install Adobe Reader on your
computer’s hard dnive. 1If vou do not have a copy of this reader. a downloadable copy
is available on the database CD (ADbeRdr70_enu.exe). Once installed, simply chek

on the hyperlink 10 open the relevant document

To be able 10 scroll through the whole database record by record, click on the green
globe icon on the mamn wolbar. A “Select Search Results™ window appears. ¢hck

OK. Use the arrows to the top of ¢ach record window to navigate to the next record
Searching the Database
When you open the database (File>Open> International Freshwater Agreements

Database.tba). 3 Quen window automatically opens and displays a query screen (2

form for doing searches that contains query boxes). The Query screen displays all the

fields within the database = vou can scarch the database using one or more of these




ficlds. To find records, type information in the relevant query boxes then press the
Enter key. A Select Search Results Window appears: chose an appropriate option 1o
view the records in, and then click OK. The Query Screen can also be activated by
choosing Search >Query Screen from the main menu.

Another method of searching is 1o select a field you want 10 query (place the cursor in
the appropriate field box) and press F3. A Query Choice browser window appears
from which vou can paste an item of your choice. In this way, you climinate the
guesswork as to what information is housed in that input field You can also
undertake multiple scarches using the Boolean buttons found alongside each query
box. Toggle this button by clicking on it for AND, OR and NOT options

To find all records. choose Search>Find All Records on the main windows menu
bar.

To find all populated records in a field. type * in the appropnate box and press Enter.
To find all unpopulated records in a ficld. type in * in the appropnate box, toggle the
Boolean button 1o NOT, and then press Eater. Some useful search critena include:

national The word national

nation* Varations such as nation and nanonal

“South Africa That complete werm (exact entry. with no ‘
' other text) |

border demarcation That phrase (those words, in that order) |

border - demarcation Either word (or both) T

border & demarcation Only records that comtain both words |

(Records that comtain just one or other of the
words will be ignored). |

“border! demarcation border but not demarcation
border pS demarcation | border precedmg demarcanon by S words or
fewer.
border wé demarcation border within § words of demarcation (hefore
and afier). !
aDATE-7 - The date one week ago. 1
- , —
<1998 Dates before January 1. 1995 (You can use
symbols <, <= > >= with dates, value or
eat)
1.205 ’ ' | Values between 1 and 205, inclusive (Use

with dates, values or text) |

e ————————————————— - el




Dealing with Synonvms for River and Basin Names
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D: Detailed Methodology for Selecting Agreements

Introduction

The original work on transboundary water treaties carried out by Wolf and his co-
workers (Wolf er al.. 2003) was groundbreaking in many ways. not least of which was
the inherent value of knowing how many treatics exist and what specific issucs they
apply to. However, the final output of Wolf's work was presented 1n rather simplistic
terms, and used the number of treaties in existence for cach niver basin as the basis for
defining so-called “basins at nsk™ (of conflict). Unfortunately, this approach has had
unintended consequences. including the incorrect portrayal of certain basins, such as
the Orange River, as being “at risk™, when in reality scientists and practitioners
working in the ficld know that this label 15 incorrect.  This suggests that while being
intrinsically useful, a database of trcaties and intermational agreements is highly
nuanced, and needs to be interpreted correctly if mistaken conclusions are to be
avoided. This 1s evident from the work by Turton (2003a, b; 2004), Turton ¢7 al,
(2004) and Turton & Earle (2005), who showed the existence of many more
international agreements on southern African nver basins than the listing used by
Wolf ¢r al. (2003), thercby gquestioning both their methodology and the conclusions
drawn.

This project, entitled: A Compilation of All the International Freshwater Agreements
Entered into by South Africa with Other States™, represents a continuation and
refincment of this work, and sceks to develop a more robust methodology for the
compilation, interpretation and presentation of a database of the intemational
agreements pertamning 10 freshwater that South Afnica has entered into with her
neighbours

Chosen methodology

Given the fact that no specific methodology exists, and the methodology used by
Wolf ¢r al. (2003) is known 1o be flawed. the work in this project can be considered to
be at least partially expernnmental. This suggests that the process followed in this
project is likely 10 be iterative and require future refinement.  The following
methodology 15 thus offered as a first step in this process.

What constitutes an international freshwater agreement?

For the purposes of this project, any agreement that has been entered into between any
sovereign state and South Afnca that cither deals expressly with water, or that has an
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impact on the management of water resources in any form, will be included. This 15

perhaps best illustrated by way of various examples

A specific agreement such as the "Treaty on the Lesotho Highlands Water
Project Between the Government of the Republic of South Afnica and the
Government of the Kingdom of Lesotho™ clearly falls within the dehimnation
of this project

An agreement that deals with water, but that 15 not specific 1o a given niver
basin such as the "Multilateral Agreement on the Control of Pollution of
Water Resources in the South African Region™ falls within the delimitation of
the project

An agreement that at first appearance seems not to be directly applicable to
South Africa as 1t is currently defined. such as the “Agreement Between South
Afnca and Portugal Regulating the Use of the Kunenc [sic] River for the
Purposes of Generating Hydraulic Power and of Inundation and Trrigation Of
The Mandated Terntory Of South-West Afnica™ would fall within the
delimitation of this project, because while it s not a about a specific
intermational river basin in what is presemtly known as the Republic of South
Afnca, this type of treaty 15 2 histone record of cooperation in the
management of transboundary water resources and as such forms pant of the
legal precedent and normative foundation of international cooperation for
Waler resource m;m.r\_:\'lm'nl

An agreement that is not directly about water resource management, but that
lavs the normmative and legal foundation for subsequent cooperation between
South Afnica and any other sovercign state over walter resource management
will also be included. An cxample of this s the “Agreement of non
Aggression and Good Newghbourliness Between the Government of the
Republic of South Afnca and the Government of the People’s Republic of
Mozambigue™, because this laid the foundat:on for the subsequent “Agreement
Between the Governments of the Republic of South Africa. the People’s
Republic of Mozambique and the Republic of Portugal Relating 10 the Cahora
Bassa Project™

A multilateral agreement such as “The Declaration Treary and Protocol of the
Southern Afnican Development Community™ falls into the delimitation of the
project because it establishes legal obligations on signatory countries that are
manifest in subsequent agreememts, This category of agreement can be
considered as an enabling treaty as 1t creates the broader frmmework through
which sovercign states choose to order the condition of structural anarchy in
which they function (Axclrod. 1984, Dougherty & Pfaltzgraf, 1981, Haas
1980; Kecohane, 1983; 1984: Krasner, 1982: 1983; List & Ritteberger. 1992;

Yung. 1983: 1989: 1994). This category lays the foundation for subseguent

multlateral agreements such as the “Protocol on Shared Watercourse Systems
in the Southern Afnican Development Community (SADC) Region™. (SADC




1995), and its revised version (SADC, 2000), which established clear duties
and obligations on signatory states for the management of transboundary water
resources.

e An exchange of notes does not enjoy the same legal status as a Treaty. but
docs constitute an agreement between two sovereign states; an example of this
is the “Exchange of Notes Regarding the Privileges and Immunities Accorded
10 the Members of the Joint Permanent Technical Commission™.  This falls
within the delimitation of the project as it forms pan of the legal precedent and
normative culture of cooperation over the management of a transboundary
Waler resource

e  Simple statements of intent that are signed by duly authorized representatives
of sovereign states also do not enjoy the same status as a Treaty, but constitute
a written record of a binding agreement between sovercign stales.  An
example of this is the “Tripartite Mimisterial Meeting of Ministers Responsible
for Water Affairs. Acceptance by the Mimisters Responsible for Water
Resources Concermned with the Inkomati [sic] River Basin of the
Recommendanons of the Trnpartite Technical Commuttee™.  This document
would fall within the delimitation of this project because it is part of the legal
precedent and demonstrates the normative culture of cooperation over the
management of a transhoundary water resource.

* International agreements that have no apparent direct link to water, but that are
being used in legal arguments in intermational niver basins outside of South
Africa as a basis for determining equitable utilization of water will also be
included. An example of this is the “Intermational Covenant on Economic,
Social and Cultural Rights™, which is being used in the Jordan River basin as
the basis for determining what we would call a Basic Human Needs Reserve.
The purpose of including such agreements is that this project will enable
DWAF personnel to anticipate the possible legal precedent of such an
instrument being used in a local context, given that South Afnica is a signatory
to this specific instrument.

For the purposes of this project, any agreement that does not have a traceable link 1o
water will be excluded. An example of such an nstrument s the following:

o “Agreement Between the Government of the Republic of South Africa and the
Government of the Kingdom of Swaziland with Regard 10 Financial and
Technical Assistance for the Construction of a Ratlway Link in the Kingdom
of Swaziland™,

For the purpose of this project, minutes from any intergovernmental meeting relating
1o the management of international rivers will not be included because these minutes
are not vet in the public domain. whereas Treaties and equivalent agreements are
openly available




Why are agreements with former colonial powers included?

Given the fact that agreements between  sovercign states are an empincal
demonstration of relationships  across intermational borders, 1t s important to
understand that thev codify elements of a normative nature.  For this reason. many
modem treaties have evolved from carlier agreements, often dating back to colomal
times. An example 1s the following situation
e The "Agreement Between the Government of the Umion of South Africa and
the Gonernment of the Republic of Portugal in Relation 10 the Boundary
Between the Mandated Termtory of South-West Afnca and Angola™ was
entered into in 1926, The partics to the agreement were colomial powers
acting on behalf of the termtones under their control at that time. In this case
the parties are South Afnca. which was then a Bnush Colony, but which
admimistered modem-day Namibia as 1f it were a colomal power 1n its own
nght. and Portugal, which was the colomal power controlling vanous
countnies in the Southem Afncan region that would also eventually enter into

agreements with South Afnca (¢.g. Mozambique).

I'he above treaty 1s refemred to by name in the subsequent “Agreement Between the
Government of the Republic of South Afnica and the Government of the Republic of
Portugal in Regard to Rivers of Mutual Interest, 1964 Massingir Dam™, and as such

also forms part of the record of cooperation over a transboundary water resource

This treaty was once again referred to in the "Agreement Between the Government of
the Republic of South Afnca the Government of the Kingdom of Swaziland and the
Government of the People’s Republic of Mozambigue Relatve to the Establishment
of a Tnparute Permanent Technical Communee™.  In fact, Swaziland acceded 10 the
carlier weatv between South Africa and Portugal and this senes of imer-state

interactions represents part of a vernifiable form of cooperative state behaviour
Why are agreements entered into before 1910 excluded from the daraser?

Any agreement entered into before 1910 wiall be excluded because it s recognized that
at that date the Umion of South Africa came into legal being. Prior to 1910 there were
a number of international agreements entered into between the Orange Free State
Republic and the Transvaal Republic. both of which were sovereign states at the time,
and some of these agreements also dealt with water (Turton ef of . 2004). However,
these have questionable legal standing in modem tmes because neither of those wo
States existed as sovercign entitics after the Act of Union in 1910, For this reason, the

carhiest cut-off date for the inclusion of a treaty or agreement in the database will be

the date on which the Act of Union came imo legal force in 1910




Will agreements entered into by former South African Homeland Governments be
considered valid?

Given the specific historic context in which South Africa currently finds itself, there
are a number of agreements in existence between now defunct former Homeland
Governments and other sovereign entities. Some of these agreements have been
incorporated nto. or have had an impact upon. existing agreements for the
management of international river basins.  In such situations, the agreements will be
captured in this project. A typical example of this situation 1s:

e Treaty 1992, “Agreement on the Development and Utilizanon of the Water
Resources of the Komati River Basin between the Government of the
Republic of South Afnca and the Government of Kangwane™. Signatory
Document. Signed by Representatives of the Two Governments. Malelane, 2
October 1992, 23 pages.

Here, the agreement in question is an integral part of KOBWA and as such has legal
standing ¢ven though Kangwance no longer exists. It can be argued that the legal
obligations moved from the defunct Government of Kangwane 10 the South African
Government when all former Homelands were reincorporated into South Africa prior
to the first democratic elections that were held in 1994

What sources will be considered 1o be “valid” for international agreements?

International agreements are legally binding documents that are openly available in
the public domain. However, there are several sources from which these agreements
can be found. and cach has a different weight from a research perspective.  For this
reason, the following sources of intemational agreements will be recognized in this
project:

® The most sought after source will be an onginal signatory document. Such a
document contains the signatures of the respective parties and as such is
considered to be the most authoritative version of an agreement.  However,
such documents are often difficult to locate because they are normally stored
in official archives and arc not casily accessible. Nonctheless, signatory
documents remain the highest prionty and will be sourced in preference to any
other version of an agreement between states.

e Interational agreements that are cntered into between sovercign states for
peaceful purposes are public domain documents. These are usually published
in official record books such as the League of Nations Treaty Series, the
United Nations Treaty Series, or the Republic of South Afnica Treaty Sernies,
Wherever agreements are published in these sources they will be considered to
be authontative and carry equal weight 10 these of a signatory document.

-1
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e No other agreements will be considered as being authontative for the purpose
of this project because their veracity and accuracy cannot be verified with

confidence
How will the various international agreements be referenced in the bibliography?

It 1s vital that all agreements be referenced correctly in the bibliography of the repon
There 1s considerable debate about how such documents should be referenced. and
referred to. specifically regarding the “authorship™ of the document. Should 1t be the
first signatory state”  Should the different states be histed in alphabetical order?
Should 1t be the authonzed person that signed the document on behalf of the state”? In
what sequence will these names be used given that this might reflect on the diplomatic
status of the document”? These are all sensitive 1ssues that can invoke much argument,

which s not very helpful to this project

In order to introduce scientific ngour into the process while avoiding the potential
diplomaric pitfalls noted above, signatory documents will be cited according 1o the
following cxamples. No ntalics will be used because the document has not been
published. The exact wording and spelling used in the agreement for the title will be
rephcated in the bibliographic reference. Where a specific name may have changed
or no longer be accepted. for example that of a niver system, the “incorrect™ name will
be followed by the nalicized and bracketed word “[sic]”. The word “treaty™ will be
used in all citations such as ... (Treaty, 1956) with a ibliographic reference land out
as follows

o Treary 1986 “Agreement Between the Government of the Republic of
Botswana, the Government of the People’s Republic of Mozambigue, the
Government of the Republic of South Africa and the Government of the
Republic of Zimbabwe Relative 1o the Establishment of the Limpopo Basin
Permanent  Techmical Commintee™.  Signatory  Document,  signed by
Representatives of Four Governments. Harare, Zimbabwe, § June 1986. 3
r.l_L‘L'\

e Treary 1991, “Trnpartite Mimistenal Meeting of Ministers Responsible for
Water Affairs. Acceptance by the Ministers Responsible for Water Resources
Concermned with the Inkomatt [vic] River Basin of the Recommendations of the
Tripantite  Technical Commuttee™.  Signatory  Document,  signed by
Representatives of the Three Governments, Pige’s Pcak, Swaziland. 15

February 1991 2 pages

Where a given treaty has been sourced from a recognized official joumnal or book. the

citation will include all information as normally found in an academic or screntific

paper. An example s as follows




e Treary 1983, “Agreement Between the Government of the Republic of South
Afnica the Government of the Kingdom of Swaziland and the Government of
the People’s Republic of Mozambique Relative to the Establishment of a
Tripartte  Permanent  Technical Commitee”™, Signed at Pretona on 17
February 1983, in South Africa Treany Series, No. 12; 1986

Where known spelling mistakes occur, the exact wording used in the original treaty
will be reproduced followed by the italicized and bracketed word, “[sic]”. 1o indicate
that cognizance has been taken of the existence of the alleged incorrect word. This is
important because in the work by Wolf and his co-workers (Wolf er al.. 2003) this 1s
onc of the problems they expenienced, causing them to allocate treaties 1o incorrect
nver basins, or to include duphcate entnes for treatics dealing with apparently
different nver systems. Known examples are as follows:

e Treaty 1926. “Agreement Between South Afnica and Portugal Regulating the
Use of the Kunene [sic] River for the Purposes of Generating Hydraulic Power
and of Inundation and Imgation of the Mandated Termtory of South-West
Africa”. In League of Nations Treatv Series, Vol. LXX, No. 1643; 315

e Treaty 1991. “Trpartite Ministenial Meeting of Ministers Responsible for
Water Affairs. Acceptance by the Ministers Responsible for Water Resources
Concerned with the Inkomati [sic] River Basin of the Recommendations of the
Tripartte  Technical Committee™.  Signatory  Document.  signed by
Representatives of the Three Governments. Pigg’s Peak, Swaziland, 15
February 1991. 2 pages.

Where an original treaty was drafied in Afrikaans, the exact title of that agreement
will be reproduced. followed by an English translation in brackets. In this case. the
English translation will be entered into the database with a note stating that the
original title 1s 1n Afnkaans and. where possible. listing that title in full for reference
purposes.  This will make the database generated by this project compatible with
international databascs such as that under continuing construction at Oregon State
University. A known example is the following:

e Treaty 1987, “Samcwerkingsoorcenkoms Tussen die Regering van  die
Republick van Suid-Afrika en die Oorgangsregening van Nasionale Eenheid
van Suid-Wes Afnka / Namibi€é Betreffende die Beheer, Ontwikkeling en
Benutting van die Water van die Oranjenvier (Cooperation Agreement
Between the Government of the Republic of South Africa and the Transinonal
Government of National Unity of South-West Africa / Namibia Regarding the
Control, Development and Utilization of the water from the Orange River)™.

Signatory Document, signed by Representatives of Two Governments
Mbabane, Swaziland, 13 November 1987, 5 pages




Where no signatory document can be located, and wh he agreement
not been published ir oM eference such a ¢ South Africa Tre Series, the
the Citaton will be as fo \
e Treary 1992, “Agreemen en the G nment of the Republic of So
A \ ind the Go I 1 of the "‘:‘,‘ . N 1 mi Estab mecm
f a Permanent Water Commissi 0 pag
Conclusion
The methodology developed in this paper represents rt ol rather thar
final destinatio ieve that the approach developed here will help to steer t
project away from the types of pitfalls encountered by Wolf and his co-workers (Woll
et al.. 2003), and that this methodology will introduce greater ngour into this tvpe of
nalysis However, 1t 15 important to remember that the compilation of an
authontative database 15 not as ssmple as the title of the project suggests. Wolf and
1s Co-worke dISCoONeTC his whe the work led them to conclude that severa
termational nver b vere at nsh For this rcason, the methodology ds 10 b
enfied and refined thro roCess of str t quality contr
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E: Department of Foreign Affairs Presentation on Treaties

Advocate André Stemmet and Ms Yolande Dwanka of the Office of the Chief State
Law Adviser made a presentation to the project team on the 1 1th of March 2005 at the
WRC offices. This gave the project team a good overview of the treaty formation
process in South Afnca as well as what the differences between the various types of
iernational agreements are. Following are the main points taken from their

PowerPoint presentation
Treaty Section

e The Treaty Scction controls and is responsible for the safekeeping and
updating of the South African Treaty Collection;

e  There are approximately 2900 agreements registered with the Treaty Section,

e The South African Treaty Register 1s the only record that exists of all the
bilatcral and multilateral treatics and conventions that the Republic of South
Alnca 1s a parnty 10;

e All documents and information relating to agreements, treatics and
conventions should be deposited by the responsible line function departments

with the Treaty Section for indexing and safekeeping.

Services offered by the Treaty Section

e Render an information service on all aspects concerming treaties such as the
signature, ratufication, accession, and entry mto force of all agreements that
the Republic of South Africa is a party to;

e  Preparc an annual Treaty List for publication in the South African Ycarbook
and the South African Ycarbook on International Law,

e  Registranion of agreements with United Nations in line with UN Charter; and

e Bind all agrecements and Instruments of Ranfication or Accession before

signature

PROCEDURES AND DOCUMENTATION (SECTION 231(3) AGREEMENTS)

e Sccton 231(3) Agreements
e Agreements concluded under Section 231(3) of the Constitution of the
Republic of South Africa. 1996 are of a technical, administrative or executive

nature
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e Explanatory Memorandum

e Plain A4 sheet

e Short (== 1/2 a page)

e  Summarise the content of the Agreement and its benefit 1o South Africa
e Indicate the proposed date of signature.

e  Tabling in terms of section 231(3) of the Constitution

Section 231(3) provides that agreements that do not require the approval of the
National Assembly or the Council of Provinces must be tabled in Parliament within a
reasonable ume. Purpose of tabling is for information purposes. A reasonable time 1s
at least once a vear.

Procedure for tabling in Parliament in terms of section 231(3):
e  Tabling is the responsibility of the line function department.
e lLenters requesting tabling should be addressed to the Speaker of the
National Assembly and Chairperson of the National Council of Provinces

INTERNATIONAL AGREEMENTS

Definition: Interational Agreement include any written agreement between South
Africa and another state or international organization that is governed by international
law, whatever its designation.

Section 231 of the Constitution of the Republic of South Africa. 1996 (Act No. 10X of
1996) applies to these agreements.

DESIGNATION (TITLE) OF AGREEMENTS

Treanv: normally used for more formal agreement dealing with matters of gravity:
Comvention: usually used for multilateral agreements

Agreement: less formal agreements with limited scope and fewer Parties: Most
popular ¢.g. Project agreements,

Protocol: Usually an ancillary agreement 10 the onginal agreement;

Memaorandum of Undersianding: a less formal agreement, usually of an admimsirative
nature;

Exchange of Notes: Less formal agreement. Concluded through two or more
diplomatic notes,

Declaration of Intent: Normally used for non-binding’ informal arrangements:

X0
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SUBSTANTIVE PROVISIONS

e The use of “shall™, “may”, “will” and “should™
e “shall™ : peremptory, normally used.

e “may”, “will" and “should™ - discretionary. use with caution

Other “non-binding™ language:
e “shall consider™;
e “endeavour”,
e “where appropnate™;
e “subject to its domestic law™

e “within its means™/ “According 10 its capacity™

Who can sign international agreements?
Project Agreements’ Programmes of Co-operation:
e  Normal procedures still apply

e  (Consider using the Cabinet approval procedure
Testimonium / end clause example

IN WITNESS WHEREOF the undersigned being duly authonsed thereto by their
respective Governments, have signed and scaled this Agreement in two originals in
the French and English languages. both 1exts being equally authentic. [In case of any
differences in interpretation, the English text shall prevail)

TERMINOLOGY: BITS AND PIECES

Reference to the Parties: preferably “Parties™ not “Contracting Parties™,
“Ministry™ vs “Department™,

The chapeau e.g.

“The Parties undertake 1o cooperate in the following arcas -

| —

The use of square bracke1s.

Exchange of Notes

FINAL CLAUSES: SIGNATURE AND ENTRY INTO FORCE

Option A

1) This Agreement shall enter into force on the date of signature thereof
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EXCHANGE OF NOTES

What it is: a vehicle 10 convey an agreement. It 1s an agreement but in a different
form

Uses:
e Informal. legally binding agreements: and

e  Where the Partics cannot meet 10 sign

The Role of the Department of Foreign Affairs
. Fu'h;mgc of Notes are sent lhh\llgh the diplnm;ili( channel; and
e  Minister of Foreign Affairs’ Ambassadors traditionally the signatories - in

practice may have another Minister as signatory.
The Exchange of Notes vs the Note Verbale

PROCEDURES FOR SECTION 231(2) AGREEMENTS PARLIAMENTARY

Agreements that:
e Require raufication or accession (usually mululateral agreements):
e Have financial implicaions which require an additional budgetary
allocation from Parliament: or
e Have legislative or domestic implications (e.g. require new legislation or

legislative amendments).
The meaning of the termimology

“Ratification™:
e UN practice: is used for agreements that were signed: and

e AU practice: agreements that were signed and have not entered into force

\
\
|
APPROVAL
Which agreements need Parliamentary approval in terms of section 231(2)?
“Accession”

e UN practice: 18 used for agreements that were not signed or for which the

period for signature has lapsed: and
e AU pracuce: agreements that were not signed or were signed but have

already entered into force

“Acceprance™ is also used but entails the same procedure as ratification or accession.
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F: Agreements Identified by the Project Team But not Included in

the

Final Database

Full Name

Delimmitation of the Fronter Between British and Ponuguese
Possessions in Amatongaland

Reason for

Exclusion
Nol water management
related

1993 f-')';cm;:'vl Relatng 1 the Admnistration of the Judcal System

1994 | Treaty Between the Government of The Republic of South

(South Africa ratifiec VB/1885)

1992 | Doclaration and Treaty of the Southern African Development

Communty

redatec
Not water management
redatec

1928 | Delimetabon of the SWA - Angola Boundary Not water management
redated
1959 | The Antarctic Treaty (South Alrica ratified 2161960 Not water management
realed
1987 | Convention for CO-Operation In the Protection and Development | Not water management |
| of the Marine and Coastal Envronment of the West and Central | retated
| Atican Region (Abidan Convention) (South Africa acceded
AE2003)
1986 | Exchange of Noles Regarding the Privileges and immunities Not water management
| Accorded to the Members of the Jont Permanent Techncal redated
| Commission (Lesotho Highlands Water Project)
1989 Agreement on 1he Establshment and Operabion of a Common Not waler management
‘ Works Arca ot the Caledon River for the Purpose of the related
Implementation of the Lesotho Highlands Walter Project
1990 | Agreement Relating 1o the Construction of the Taung Dam ang Former Homeland - :
the Operation of the Dam In Conjunction wh the Operation of now par of SA ‘
Cenain Other Water Works Between the Government of the ‘
Republic of South Africa and the Government of the Republe of
| Bophuthatswana
1991 1 Protocol on Environmental Protection 10 the Antarctic Treaty Not water management

Afier the Incorporation / Reimegration of Walvis Bay nlo
Nambia

Not water management
redaled

Africa and the Government of The Republic of Namibia with
| Respect 1o Walvis Bav and the Off-shore Islands

Nol water management

redated

Loan Agreement for KwaNdebele Region Water Augmentaton
Proect Between the Overseas Economic Co-operation Fund
Japan and the Government of the Republic of Sauth Africa

Short-lerm project

“Agreement Between the Government of The Republic of South
Africa and the Government of The Republic of Finland on
Technical and Financial Assistance for the Water Law Review
Project of The Republic of South Afnca

Short-term project

Agreemert Between the Government of the Kngdom of
Denmark and the Government of the Republic of South Africa
on the Devalopment of a Sirategy to Manage the Water Quality
[ fMects of Dense Settlements = the Republic of South Africa
Agreement Betasen the Government of the Republic of Souh
Africa and the Government of the Repudlic of Finland on
Financial Assistance for the Workang for Water Programme in
Mpumalanga and Northern Province of South Alrica

Short-term project

'
Short-term project

NG
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Between the Department of Water Affairs ang Forestry of the

Republc of South Afnca and the International Water

Managameant Institute
| —

Record of the Meeting on Kw

Augmentation Progact Betweean Japan Bank For International
Co-operation and Department of
- ¥ S

Joint Declaration of the Second

| Commission Between the Republic of South Afnca and the

Repubic of Cuda

Democratic People s Republc

350 / HCBN - Legal Framework'02

Mozambique. the Government of the Repubdlic of South Africa
and the Government of the Republic of Zimbabwe on the

Establishment of the Great Limpopo Transfrontier Park

Full Name

Memorandum of Understandng o

Capacity Development ang Studies in the Water Sector

aNdedele Region Waner

aler Aflars and Forestry

Session of 1he Joint Buatera

Note Verbale N

Memorandum of ..)V-'J'_":-'.J"MJ " R»,':"' Hon Ror e Kasnis
MP, Mirister of Water Affairs and Forestry of South Alrica and
Hon Anthony Diallo, MP, Deputy Minsiter of Waler and

Livestock Development of the Unted Repubic

Treaty Between the Governmaent of the Republic of

Reason for

Exclusion

| Not water management

relaled

*
Non-state actor

—
Not water management

related

—4
NOt water management
related

-
Short-term project

+
Not water management
relatec

‘r_.' 003

| Staternent of Intent on Co-operation in the Forestry Sector
Between the Government of The Pecple 5 Repubiic

and the Government of the Republic

il South Africa

——— —
Contract Betwean Depariment of Walter Allars and Forestry of

the Republic of South A¥ica and Dar Nppon Construction for
| the Project for Rural Water Supply in the Eastem Cape

FProvince

| Not water management |

relatec

<003

[ 2004

Transfrontier Park

| Non-state Bcior

Treaty on the Establshment of the ArAss /R chlersvaic

Authority and the Republc of South Afica on Water and

Not water management

relaled

— — ——
Memorandum of understanding between the Palestinan Naton Not waler management |

relaled

Programme

DFID Support o Republic of Soulh Afrca Waler and Forestry

Shortderm project |
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