Contested water rights in post-apartheid South Africa:
The struggle for water at catchment level
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Abstract
The National Water Act (1998) of South Africa provides strong tools to redress inequities inherited from the past. However, a
decade after the introduction of the Act, access to water is still skewed along racial lines. This paper analyses the various ways
in which the Water Act is contested, based on empirical data detailing the interactions between smallholder farmers and commercial farmers in a case-study catchment in KwaZulu-Natal Province.
The paper argues that the legacy of the apartheid era still dominates the current political and economical reality and shows how
the redistribution of water resources is contested by the elite. The paper identifies several issues that prevent the smallholder
farmers from claiming their rights, including the institutional arrangements in former homelands, the ‘community approach’ of
Government and NGOs, the disconnect between land and water reform processes, and historically-entrenched forms of behaviour of the various actors. The paper concludes that the difficulties encountered in the water reform process are illustrative for
what is happening in the society at large and raises the question as to what price is being paid to maintain the current status quo
in the division of wealth?
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Introduction
Water use and management practices are a result of ongoing
processes of negotiation and bargaining between different water
users. The forum in which the negotiations over water take place
is often characterised by legal pluralism, in which different normative orders coexist and interact (Von Benda-Beckmann, 1997;
Bentzon et al., 1998; Boelens et al., 2005). Not all normative
orders have the same coercive means; nor do all enjoy the same
degree of legitimacy (Von Benda-Beckmann, 1997; Spiertz,
2000; Von Benda-Beckmann, 2002). At any location and in any
point in time existing repertoires of water law and actual water
use are therefore expressions of social-political and economic
power relationships between people. Hence, proposed changes
in water laws through water reform processes will often entail
shifts in the socio-economic relationships which will benefit certain groups in society over others. Reform processes will therefore most likely be contested by some groups in society while
other groups struggle to achieve the reformation (Mollinga,
2008; Mosse, 2008; Swatuk, 2008).
The impact of these power dynamics in society on the
implementation of the water reform process becomes apparent
in South Africa. The country has been haunted for decades by
racial segregation under the so-called apartheid regime. The
National Water Act (1998) formulated during the transition to the
post-apartheid era is widely recognised in policy circles as one of
the most comprehensive water laws in the world (Merrey, 2008).
The Act defines the state as the custodian of the nation’s water
resources and only water required to meet basic human needs
and maintain environmental sustainability is guaranteed as a
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right (RSA, 1998a). This fundamentally moves away from the
previous water acts which were largely based on riparian water
rights. The new Water Act gives the state a strong tool to redress
race and gender inequities inherited from the past (Van Koppen
and Jha, 2005). However, the National Water Act is implemented
and enforced in a society thick with historically-entrenched
socio-economic and political inequities. Hence, a decade after
the introduction of the National Water Act access to water is still
highly stratified along racial lines (Bond, 2006; Merrey, 2008;
Cullis and Van Koppen, 2009). Recognition and understanding
of the challenges met in the reform process could shed light on
the forces at play in the resistance to redistribute the water. These
insights can potentially contribute to better comprehending the
struggles in the society at large.
This paper contributes to the ongoing discussion on the
implementation of the South African National Water Act by
presenting empirical evidence and analysing how the Water Act’s
goal to redress inequity is implemented and contested. This is
done by illustrating the challenges faced by smallholder farmers
in their struggle to increase access to (productive) water sources
and their interactions with the commercial farmers in the area.
The catchment used as a case study for this paper is located
in the Thukela River basin in the south-eastern part of South
Africa. The actual name and location of the catchment will not
be revealed due to ongoing political sensitivities between various
actors in the case-study area. (References used in this paper that
directly refer to the case-study area will be indicated with ‘undisclosed reference’. For verification purposes the references can be
requested from the authors.) The findings presented are based
on in-depth semi-structured interviews with 20 smallholder and
commercial farmers within the catchment, carried out between
June and August 2008. The interviewed smallholder farmers
were selected by a stratified random selection procedure to guarantee geographical spread, to create a balance of age and gender,
and to include less-advantaged farmers (see Box 1). The findings of the interviews were cross-checked through focus group
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