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Abstract
This study reviews the changing scene of water rights in South Africa over the last three and a half centuries and concludes that they have come full circle, with some modifications, since the invoking of Dutch rule in the Cape in 1652 AD.
The study stipulates that adoption of a modern rights structure is a welcome change and a progressive step taken by the
democratic government; however, its success depends to a great extent on the institutional efficiency of the state which
performs the role of trustee or custodian of the water resource. The responsibilities of trusteeship with respect to managing
water rights or permits are met through a decentralised decision-making system. The management of water rights/permits
thus depends on the administrative and judicial efficiency of organisations and government departments. Therein lurks the
danger of corruption, bureaucratic inefficiency, and insecurity of permits, and hence enough potential to stifle the long-term
incentives to invest in the water sector.
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Introduction and objectives
The availability of water in the South African context has more
or less remain unchanged as it depends on climatic factors
which have not changed, at least within the last 10 000 years
(DWAF, 1986). The current research on climate change confirms that it has the potential to impact very significantly on
both the availability of and requirements for water in South
Africa (DWAF, 2004, p.50). The average annual rainfall in
South Africa is about 450 mm/yr, well below the world average of about 860 mm/yr, and this rain falls mostly on the east
coast with very little in the interior parts (DWAF, 2004 p.50).
Water consumption in the country is growing rapidly as industrialisation and urbanisation surges ahead. Since demand is
exceeding the supply, South Africa is now being classified as
one of Africa’s water-stressed countries (DWAF, 2004 p.15).
The evolution of water laws and consequent development/
change in the nature and structure of water rights in South
Africa is intricately related to the increasing demand for water
and political scenes that have unfolded in the country over the
last three and a half centuries. The worldwide movements for
environmental and human rights have also precipitated various
reforms in the last decade of the 20th century, affecting water
laws and rights in various countries. Historically speaking, the
development of water laws in South Africa is woven with fabric
of both economic and political colours and should be understood within the context of conquest and colonisation. As the
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country changed hands from the Dutch to the British and then
to the Afrikaners, and very recently to a democratic government representing all ethnic groups in the country, so did the
water laws and emanating water rights (Tewari, 2005).
Knowledge of the changing nature of water laws and
associated rights can enhance the understanding of policyand law-makers in South Africa and elsewhere, especially in
other countries of sub-Saharan Africa as these countries have
arid climates and their water problems are of similar nature.
An understanding of the issues of water rights under arid or
semi-arid conditions as distilled from this analysis can also
be useful to lawmakers in other arid parts of the world. The
study conduces a comprehensive understanding of evolution or
transformation of water rights during 350 years in South Africa
and enlightens how the changing legal philosophy of the ruling class has produced a different sets of water rights over the
years. The evolution of water rights is thus discussed within 4
broad periods:
• The pre-colonial period under African customary rule
• Dutch East India Company (Vereenigde Oost Indiese
Companje, VOC) rule spanning from 1652 to the 1st decade
of the 19th century (1810)
• The colonial period under British control followed by
apartheid rule by Afrikaner nationalists from about 1810 to
1990
• Democratic (modern) rule from 1991 to the present.
The major purpose of the study is to highlight the water management issues and social and economic forces that drove the
development of different water rights in the country as it moved
forward from medieval to modern times. More specifically,
the study focuses on the modern water rights regime that has
been developed under the democratic government. The intent
is to examine how the modern rights will fare and what sort of
constraints can stifle the materialisation of their full impacts.
The material of this study is thus organised into 8 sections.
The 2nd section delineates a brief overview of doctrines of
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